
Towards

Model RTA/IIA Provisions
for

Investment in Times of Crisis

Prof. Katrin Kuhlmann

President and Founder, New Markets Lab

Visiting Professor of Law, Georgetown University Law Center



Effects of COVID-19 on FDI
• UNCTAD reported in June 2020 that global FDI flows are set to decline by 40 percent in 

2020. This would bring FDI below USD 1 trillion for the first time since 2005 (World 
Investment Report, 2020).

• In response to the pandemic, many countries have taken emergency measures to 
reduce its impact including the following:
• India banned the export of 26 pharmaceutical ingredients (TOI, 2020)

• Spanish government temporarily nationalized private hospitals (Adam Payne, 2020)

• France and Spain have enacted legislation permitting the State to requisition businesses in the context 
of the COVID-19 pandemic (Claudia Annacker, 2020)

• Countries have declared a state of national emergency

• Possible that these measures could lead to a cascade of claims under IIAs.

• NML's policy hackathon submission, "Reconceptualizing Free Trade Agreements Through 
a Sustainable Development Lens", explores more broadly to how RTAs can respond to the 
pandemic and future crises.



Investment Issues Likely to Arise During Pandemic
• Examples of possible issues that could arise from emergency measures are set out below:

• Some of these measures could possibly be justified under states' right to regulate; however, it is unclear how 
tribunals will interpret them.

• Policymakers should consider integrating flexibilities into RTA/IIAs to accommodate the current situation and 
future crisis.

Emergency Measures Relevant RTA/IIA Provisions

1. Arbitrary Border Closures Fair and Equitable Treatment

2. Seizure of private production line to produce medical 
equipment

Expropriation (or indirect expropriation)

3. Nationalization of hospitals Expropriation (or indirect expropriation)

4. Bail out measures that support certain domestic industries, 
which face significant competition from foreign investment

National Treatment



RTAs/IIAs can be tailored to accommodate measures relating to sustainable development, specifically the 
SDGs. Investment rules have a clear link to SDG 1 (No Poverty), 2 (Zero Hunger), 3 (Good Health and Well Being), 8 
(Decent Work and Economic Growth), 9 (Industry, Innovation and Infrastructure), and 13 (Climate Action).
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Issue Observation Recommendation

Investment chapters in RTAs/IIAs do 
not accommodate the SDGs

The SADC Model BIT has incorporated elements 
of sustainable development in the preamble, its 
objectives and the provision on right to regulate.

Consider incorporating the SDGs in RTAs/IIAs, 
providing wider policy space to member 
states to implement policies relating to 
sustainable development.

Foreign investors' economic interests 
may not always be aligned with 
the sustainable development 
objectives of the host state

IIAs contain provisions that require investors to 
comply with domestic laws and policies.

Recent FTAs like the USMCA contain provisions 
on promotion of corporate social responsibility 
(CSR) wherein parties are encouraged to adopt 
and implement best practices of CSR related to 
the environment.

Incorporate provisions in future RTAs/IIAs 
that spell out a need to align investors' 
interests with the host state's sustainable 
development objectives.

Lack of inclusion of stakeholders who can 
represent sustainable development 
issues in dispute resolution

In domestic fora, non-disputing parties may submit 
amicus briefs to present views which may not 
otherwise be canvassed by the disputing parties

Non-disputing parties, such as non-profits or civil 
society groups, should be allowed to participate 
in the investment dispute proceedings by acting 
as amicus curiae on matters concerning 
sustainable development.
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Countries can find themselves exposed 
to claims arising from 
emergency measures taken during the 
pandemic

IISD and CCSI have called on governments to 
impose a moratorium on investment claims 
arising from emergency measures taken in 
time of crisis

Consider imposing a moratorium on 
investment claims based on emergency 
measures adopted during a pandemic or 
crisis

Limitations exist on states' right to 
regulate for public welfare or 
sustainable development objective

The SADC Model BIT affirms the right to 
regulate to ensure that the investment is 
consistent with sustainable development 
objectives

The Morocco-Nigeria BIT incorporates 
sustainable development and human rights 
goals and establishes that the Host State has 
the right to take regulatory or other measures 
to ensure that development in its territory is 
consistent with the principles of sustainable 
development, as well as with other legitimate 
social and economic policy objectives

Incorporate explicit references to the SDGs 
and sustainable development in RTAs/IIAs, 
expanding policy space related to 
sustainable development, and enhancing 
the right to regulate for sustainable 
development and public welfare reasons

In response to the pandemic, countries should be able to take appropriate measures without being subjected to a  
plethora of investment claims. In order to build back after the pandemic, IIAs/RTAs should also allow countries the 
policy space to regulate on matters relating to sustainable development and public welfare.
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Issue Observation Recommendation

Some RTAs/IIAs allow investors a 
choice of dispute resolution (e.g., ICSID 
arbitration, ad hoc UNCITRAL 
arbitration, etc.), leaving States to 
defend claims across multiple fora.

Newer RTAs/IIAs designate a particular dispute 
resolution body to hear all investment disputes 
(e.g., investment court system under CETA and 
EU-Vietnam FTA).

Extend practice of designating a 
particular dispute settlement body to 
hear all investment disputes.  

With investment as a next-stage priority 
issue for the African Continental Free 
Trade Area (AfCFTA), steps could be taken 
to establish a pan-African Regional 
Investment Court.

Traditional modes of investment 
dispute resolution can be very costly, 
especially if a State is involved in 
defending multiple claims.

The USMCA eliminates ISDS for U.S.-Canada 
claims and subjects these disputes to domestic 
procedures (with the possibility of bringing legacy 
investment claims before an ISDS tribunal for 3 
years) and limits ISDS for U.S.-Mexico claims to 
certain sectors only.

The SADC Model BIT recommends state-to-state 
dispute settlement, with preference given to 
alternative dispute mechanism other than 
arbitration, including meditation through 
recognized institutions.

Expand upon practices that are appearing 
in newer RTAs regarding ISDS, alternative 
dispute resolution mechanisms, and 
consolidation of claims.

Give special consideration to claims 
arising out of emergency measures.

Investment dispute resolution mechanisms under RTAs/FTAs have proven to be controversial and quite costly for 
host states with new RTAs like the USMCA switching to new models of dispute resolution.
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IIAs do not have a system in 
place that can notify investors of 
emergency measures that might 
affect the investment.

National Investment Promotion Agencies 
(IPAs) have adopted differing responses to 
the crisis, with European IPAs offering 
comprehensive COVID-related content and 
services online, whereas many developing 
country IPAs do not have such mechanisms 
in place or only notify the investor of 
measures such as office closures and 
lockdowns.

Policymakers may consider introducing 
effective mechanisms in IIAs to notify 
investors of any emergency measures that 
have been taken to address exigencies such 
as the pandemic so that they can anticipate 
the risks they face due to such measures.

Even though this is a staple in 
contract drafting, most RTAs do 
not have provisions addressing 
“force majeure” events.

Several Indian BITs allow for the host state 
to deviate from treaty obligations in 
situations of “extreme emergencies” 
(subject to the non-discriminatory 
treatment of foreign investor).

China issued force majeure certificates to 
limit the liability of Chinese businesses 
unable to meet their contractual 
obligations as an emergency measure to 
address the economic impact of COVID.

Policymakers should consider incorporating 
provisions that will allow countries to 
implement measures in “extreme 
emergencies” or “force majeure events” 
such as the pandemic (subject to non-
discriminatory treatment) which are not 
subject to multiple-prong tests as usually 
set out under IIAs. 
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