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The Significance of Water 

“The next war in the Middle East 
will be fought over water, not 
politics,” Boutros Boutros-Ghali, 
1985

“Fierce competition for fresh 
water may well become a source 
of conflict and wars in the 
future,” Kofi Annan, 2001

“The consequences for humanity 
are grave. Water scarcity threatens 
economic and social gains and is a 
potent fuel for wars and conflict,” 
Ban Ki Moon, 2007

“Quite simply, water is a matter of 
life and death. Our bodies, […] our 
cities, our industries and our 
agriculture all depend on it.”, 
António Guterres, 2018



Water business

City of 
Shenzhen 

(PRC) currently 
totals more 

than 2.2 million

City of 
Shenzhen 

(PRC) currently 
totals more 

than 2.2 million

•Contract until 2053 (50-year 
concession)

•Production and distribution of 
water, customer relations, and 
the collection and treatment of 
wastewater

•Value over 8.5 billion euros

Veolia Water 
(Water division 

of Veolia 
Environment)

Veolia Water 
(Water division 

of Veolia 
Environment)

•French transnational company
•318,376 employees in 48 
countries. 

•Revenue per year around €29.4 
billion.



The Emerging Global Economic Regime for 
Water Services in Context 
◦ Water and sanitation services liberalization: A Global 

Phenomenon

◦ Water has economic value and at the same time, water is a 
human vital need.

◦ Right to water and investment protection

◦ Investor-state arbitration in water and sanitation services related 
investment disputes 



Case analysis : Urbaser v. Argentina

However… Argentina faced  financial crisis in 2001-02. 

Argentina took emergency measures in January 2002, in 
the process of which the Claimant’s concession was also 

terminated in 2006 by Buenos Aires 

Due to the termination of water concession contract 
and have been prevented from increasing the tariffs. 

The claimant’s has suffered severe  financial loss that led 
to its insolvency. 

After persistent neglect of the claimant’s interests, the 
claimant initiated the proceeding before ICSID and 

alleged violations of the BIT.



Key legal 
question(s)

Specific to the case: 

Is human rights law applicable to investment disputes? And, 
can Argentina invoke human rights as a reaction to the 
investor claim?

General: 

Can the Tribunal consider norms that are beyond the 
applicable BIT (in particular, human rights instruments), 
especially in the context of a (responding state) counterclaim?



Applicable law 
(BIT, ICSID and 
human rights law)
◦ The Urbaser Award finds the ICSID and BIT do not 

provide for any restriction in respect of the 
“applicable rules of international law”

◦ The “applicable rules” necessarily include all such 
rules which according to their self-determined scope 
of application cover the legal issue arising in the 
particular case, including peremptory norms of 
general international law

◦ Tribunal can rely on a range of human rights 
instruments and corporate social responsibility 
principles 
◦ such as the Universal Declaration of Human 

Rights, the UN Guiding Principles on Business 
and Human Rights and UN General Assembly 
resolutions!



Counterclaim

There was another issue as for whether the tribunal should accept Argentina's 
counterclaim

Tribunal accepted it because consent to 
arbitration had been implicitly limited 
to exclude counterclaims. Why?

There is a “manifest connection” between Argentina's 
counterclaim and the claimants' claims, as they were both based 
on the same investment in relation to the same concession;
There is a "legal connection" in the form of the counterclaim not 
being alleged as a matter of domestic law only.



Urbaser v Argentina isn’t unique… 20 other major 
water disputes

Total number of claims Country subject to the claim Economic status Award(s) Date
(indicated if pending)

Award Legal Basis 
(with signature date)

9 Argentina Developing 14 July 2006, 20 August 2007, 24 
January 2007, 30 July 2010 (pending), 
30 July 2010 (pending), 21 June 2011,

18 June 2012 (discontinued) ,19 
December 2012 (pending), 22 May 

2014

Argentina – United States (BIT) (14 November 
1991)

Argentina – France (BIT) (3 July 1991)
Argentina – Italy (BIT) (22 May 1990)

3 Jordan Developing 13 October 2004 (settled) ,31 
January  2006, 18 May 2010

Jordan  - Turkey (BIT) (20 August 1993)
Jordan  - Italy (BIT) ( 21 July 1996) 

Jordan  - United Kingdom (BIT) (10 October
1979)

2 Algeria Developing 12 November 2008, 9 October 2012
(pending)

Algeria  - Italy (BIT) (18 May 1991) 
Algeria - Germany (BIT) (11 March 1996)

1 Bolivia Developing 28 March 2006 (settled) Bolivia - Netherlands (BIT) (10 March 1992)

1 Mexico Developing 
(newly industrialized as of 2011)

19 June 2007 Mexico – United States (NAFATA) (17 December 
1992)

1 Tanzania Developing 24 July 2008 Tanzania – United Kingdom (BIT) (7 January 1994)

1 Slovak Republic Developed 9 December 2008 (discontinued) Slovak Republic – Switzerland (BIT) (5 October 
1990)

1 Czech Republic Developed 1 February 2010 (discontinued) Czech Republic – Germany (BIT) (2 October 
1990)

1 Estonia Developed 13 May 2014 (potential legal claim) Estonia – Netherlands (BIT) (27 October 1992)

1 Canada Developed 27 November 1998 ( no jurisdiction, 
formal claim not filled)

Canada – United States (NAFTA) (17 December
1992)



Conclusions

(1) Counterclaims: There are huge 
conceptual challenges to the pursuit of 
counterclaims in investment arbitration. 

The Urbaser December 2016 decision seems to be 
confirmed by Burlington v. Ecuador 2017 Award which 
allowed a counterclaim being successfully advanced by 

Ecuador

Tribunal considered that Ecuador environmental law 
remediation obligation obliged the claimant (investor) 

to compensate Ecuador!

Still too early to draw definitive lessons, but both 
Urbaser (2016) and Burlington (2017) seem to open 
new horizon for counterclaims (and future of ISA!)

(2) Applicable law: Tribunal opens the 
door to greater flexibility

This case is significant as an unusual example of a 
tribunal’s willingness to take account of and apply 

international law principles beyond the international 
investment law principles typically considered by 

tribunals in this context, and to do so at the 
respondent state's instigation through a 

counterclaim.



Thank you for your kind attention!


