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LEGAL ASPECTS OF MARINE INSURANCE AND CARGO CLAIMS.
OF INTEREST TO MARITIME TRANSPORT USERS

INTRODUCTION

Businessmen and shippers allover the world are concerned about the exposure their goods
face in the course of ordinary movement of shipment -from the time they leave the hands of the
sellers/shippers until they arrive at the buyers/consignees' warehouse. Every shipment has its
attendant dangers and every ordinary day to day shipment is fraught with the perils of the marineadventure.

Businessmen are generally quick to appreciate the problems of other businessmen and there
grew up a body of risk-takers who would, for a small fee or premium, take over or underwrite the risks
faced by these shippers. These underwriters-cum-businessmen originated marine insurance and
practice and developed the SG Policy, otherwise known as the Ship and Goods Policy.

This was useful at first but its archaic language, long history and obsolete terms eventuallycaused 
it to become out of tune with modern needs and no longer adequate for a vital and fastgrowing 

industry.

Everyday brought a new idea, a new package, a new way of moving goods, a new risk and theSG 
Policy could not cope.

The comments of Lord Diplock in the case of "The AL WAHAD" (1985) 3 WLR is particularlyappropriate:

"Turning now to the terms of the policy itself, the adoption of the obsolete language of
the Lloyd's SG policy as scheduled to the Marine Insurance Act 1906 makes it
impossible to discover what are the legal incidents of the mutual rights and obligations
accepted by the insurers and the assured as having been brought into existence by the
contract, unless recourse is not only to the rules for construction of the policy contained
in the first schedule, but also to many of the substantive provisions of the Act which is
(accurately described in its long title as "An Act to codify the law relating to marine
insurance") ...Except by reference to the English statute and to the judicial exegesis of
the code that it enacts, it is not possible to interpret the policy or to determine what
those mutual legal rights and obligations are."

NEW INSTITUTE CARGO CLAUSES, 1982.

On 31 March 1983, the Institute of London Underwriters ceased to use the Uoyds S.G. Policyand 
introduced the 1982 Institute Cargo Clauses.

They were in a simple usefull format and were inserted into the main marine insurance cover.
The language used was modern and the coverage clear and comprehensive.

Since January 1982, the London market has used the 1982 Institute Cargo Clausesexclusively, 
deleting and discarding the SG form altogether.

MARINE INSURANCE CONTRACTS

"A contract of marine insurance is a contract whereby the insurer undertakes to indemnify theassured, 
in a manner and to the extent thereby agreed, against marine losses, that is to say, the

losses incident to marine adventure,"

.Based on a paper presented by V.C.S. Vardan to the Meeting of the Chief Executives of National Shippers'

Organization, 5-6 October 1989, Seoul, Republic of Korea
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SECTION 

1 OF THE MARINE INSURANCE ACT 1906

Marine insurance can be either hull and machinery or cargo. This paper will emphasis
development in cargo insurance as being of particular and special importance to shippers.

DEVELOPMENTS IN lAW TOUCHING ON PARTICULAR AREAS OF RISK AND CASEIllUSTRATIONS

BURDEN OF PROOF OF LOSS

The leading case on the burden of proof required in an all risks policy is British and, Foreign
Marine Insurance Company VS. Grant (1921) Aer Rep 447. In this case, a consignment of wool was
insured from Patagonia to England under an All Risks Policy. The wool was found damaged by water
at the port of discharge. The evidence did not show with any certainty when or how the damageoccurred. 

The insurers refused to pay on the ground that the assured could not establish a loss due
to an insured peril. The House of Lords held that there was evidence of an abnormal incident and
hence, the damage could be due to a fortuitous circumstance, accident or casualty. The claim
succeeded as there was no requirement to prove the exact nature of the accident. In an all Risks
Policy, the insurance company underwrites a risk and not a certainty.

Lord 

Birkenhead L.C. said:

"We are, of course, to give effect to the rule that the plaintiff must establish his case, that he
must show that the loss comes within the terms of his policies; but where all risks are covered by the
policy and not merely risks of a specified class or classes, the plaintiff discharges his special onuswhen 

he has proved that the loss was caused by some event covered by the general expression, and
he is not bound to go further and prove the exact nature of the accident or casualty which, in fact,
occasioned his loss."

OBLIGATION ON SALVAGE

The concept of a salvage under maritime law was best summarised by Sir James Hannen P inthe 
case of the Five Steel Barges (1890) 15 PO 142 at P 146:

"It is a legal liability arising out of the fact that property has been saved, that the owner of the
property who has had the benefit of it shall make remuneration to those who have conferred the
benefit upon him, notwithstanding that he has not entered into any contract on the subject."

For a salvage action to be successful, the service must be rendered voluntariJy. there must be
an element of danger to the property salvaged and the service must be successful.

Under the 1982 Institute Cargo Clauses, the assured is able to recover from his underwriter
any and all payments made to a salvor.

MORE THAN ONE OPERATIVE CAUSE OF LOSS -"CAUSE PROXIMA RULE"

Under section 55(1) of the Marine Insurance Act 1906, the insurer is liable for any loss
proximately caused by a peril insured against.

Under the risks listed in the Risks Clause of the 1982 Institute Cargo Clauses (B) and (C), the
standard of proof is the "reasonably attributable" test. The words "proximately caused" is found inclause 

4.5 of both clauses.

In the case Miss Jay Jay (1985) 1 LLOYDS REP 264, if there was more than one proximatecause 
of a loss, but only one of those causes was covered by the policy, the assured would still be

entitled to claim and recover under it. It is only logical that the assured is able to succeed if the loss
is "reasonably attributed" to more than one cause, but only one of which is covered by the policy.



FIRE 

OR EXPLOSION

Fire is one of the maritime perils listed under section 3(2) of the Marine Insurance Act 1906.
Explosion is excluded, but loss due to fire resulting from an explosion is likely to be considered as
loss due to fire. Fire or explosion is now covered by both the 1982 Institute Cargo Clauses (B) and(C).

The underwriter is still liable if a ship is deliberately destroyed by fire. The assured is also
likely to succeed even if the vessel or her cargo is destroyed by fire due to negligence of a crew
member. In The Belle of Portugal (1970) 2 Lloyds Rep 386 the cause of a vessel lost at sea due to
an electrical fire was attributed to the negligence of a shore-side electrician. The insurer denied
liability on the ground that It was the electrician's negligence which caused the fire. Charles Merrill J

said:

"Fire, however, is specified as an insured peril in itself. Under English law the fact that cause
of the fire can be traced to negligence of captain, crew or agents of the shipowner will not defeat

recovery".

[See Rosa vs Insurance Company of Pennsyvania (1970) 2 Lloyds Repon by which this case

is also known).

The assured may also be covered in a situation where the goods are destroyed by water used

to extinguish an actual or suspected fire.

The introduction of the Inchmaree Clause (named after the vessel in that case) would provide
coverage for loss of or damage to the vessel or her cargo caused by explosions on shipboard or
elsewhere, and by a number of other perils not covered by the basic perils clause.

(See Thames and Mersey Marine Insurance Company vs Hamilton.)

The best definition of "explosion" came from the decision of Mr. Justice Staughton in
Commonwealth Smelting Limited vs. Guardian Royal Exchange Assurance Limited (1984) 2 LLOYDS
REP. He described it as "the kind of catastrophe described as an event that is violent, noisy and is
caused by a very rapid chemical or nuclear reaction, or the bursting out of gas or vapour under

pressure."

ENTRY OF SEA, LAKE OR RIVER WATER

Clause 1.2.3 of the 1982 Institute Cargo Clauses (C) provides the following coverage:

"entry of sea, lake or river water into vessel, craft, hold, conveyance container, liftvan

or place of storage".

Under clauses (8), the words "entry of sea, lake or river water" into the carrying vessel are
now specifically mentioned. This will be an obvious advantage to the layman who does not have to

ascertain the meaning of "perils of the sea".

Apart from sea water, loss or damage due to lake or river water will be covered. There is no
need to show the cause of the entry. The assured's goods are also likely to be covered if his goods
are damaged on a riverbank by flood water while waiting for transport to a final warehouse.

This coverage is very wide as it embraces damage or loss to goods stowed or stored in "the
vessel craft, hold, conveyance container, liftvan or place or storage". The assured is also covered if
his cargo is damaged as a result of the entry of seawater into the vessel, her hold or into any

container however named.
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SLING LOSSES

Sling losses are covered under clause 1.3 of the 1982 Institute Cargo Clauses (8) where thewords 
"total loss" are included. Clause 1.3 provides as follows:

"total loss of any package lost overboard or dropped whilst loading onto, or unloading
from, vessel or craft".

The underwriters are only liable if there is an actual total loss of a package during loading andunloading. 
Further. it is confined to the process of loading and unloading at the ports of loading anddischarge 

or during transhipment.

WILFUL 

MISCONDUCT

Section 55 (2) (a) of the Marine Insurance Act 1906 provides:

"The insurer is not liable for any loss attributable to the wilful misconduct of theassured, 
but, unless the policy otherwise provides, he is liable for any loss proximately

caused by a peril insured against, even though the loss would not have happened but
for the misconduct or negligence of the master or crew"

For a wilful act to take place, there must be a reasonable degree of connivance or
procurement by the assured in the disposal of the insured property. A reckless act on the part of the
assured with no regard for the probable consequence of his act was held in "The Isothel" to constitute
"wilful misconduct". However, in "The Zinovia" (1984) 2 LLOYDS REP -"a ba1ance of probabilities is

necessary".

In order for the insurer to avoid liability, he must prove that either the assured or the alter ego
(if it is a corporate entity) is guilty of wilful misconduct and under the 1982 Institute Cargo Clauses
(A), (B) and (C), the insurer is not liable if he can prove that the loss or damage is reasonable

attributed to wilful misconduct.

INHERENT VICE

This excluded loss appears in the 1982 Institute Cargo Clauses. The term "inherent vice"
refers commonly to the deterioration of the shipment during transit as a result of its natural behaviour
without the intervention of any fortuitous external accident or casualty. Examples of deterioration due
to inherent vice include decay, spontaneous combustion, disease or fermentation.

In Soya Gmbh Kommanditgesellschaft vs White (1982) 1 Lloyds rep, Lord Justice Donaldson
said that there could be a loss due to an inherent vice if the natural behaviour of the goods was such
that they suffered a loss in circumstances in which they were expected to be carried.

However, the insurer may elect to accept coverage for "inherent vice" for an additional

premium.

The meaning of "inherent vice" was further extended in Blackshaws (pty) Ltd vs Constantia
Insurance Ltd (1983) S.A.L.R., where the South African Court was satisfied that the defective packing
of a machine insured constituted "inherent vice" in the subject matter insured.

INSOLVENCY OR FINANCIAL DEFAULT

This is a new clause found only in the 1982 Institute Cargo Clauses. A direct consequence of
insolvency of shipowner or charterer is an arrest action by the mortgagee of the vessel for default on
instalment payments. The arrest will result not only in delay but other consequential matters such as

discharging, transhipment and reloading.
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NUCLEAR WEAPONS

Its introduction isAgain, this exception is found only in the 1982 Institute Cargo Clauses.
undoubtedly due to the widespread arsenal of nuclear weapons.

The losses, if it occurs, will be phenomenal,The possibility of this risk attaching is minimal.
hence its exclusion as an exception.

EXCLUSIONSUNSEAWORTHINESS 

AND UNFITNESS

Section 39 (4) of the Marine Insurance Act 1906 defines a seaworthy ship as:

"A ship ...reasonably fit in all respects to encounter the ordinary perils of the seas ofthe 
adventure insured".

A seaworthy ship is one which can withstand theThe term "seaworthiness" is a relative term.
ordinary perils of the sea.

Article III of the Carriage Goods of Sea Act requires an owner of a seaworthy vessel to ensure

that he takes all reasonable steps:

Before 

or at the commencement of the voyage to act with all reasonable diligence toensure 

the ship is seaworthy for the contemplated voyage;

(a)

To properly man, equip and supply the ship; and

(b)

(c)

To 

ensure the vessel is in all respects cargo-worthy.

Only in the case of the voyage policy is there an implied warrantly that the vessel is seaworthy
at the commencement of the voyage. In the case of the time charter, there is no implied warrantly
that the vessel has to be seaworthy at any stage of the adventure, but the insurer is not responsible
for any loss or damage if the vessel is sent to sea in an unseaworthy state and with the privity of the

assured.

(see the case of : M Almojil Establishment vs Malayan Motor & General Underwrites (Pte) Itd,"The 
AI-JubaiIIV" (1982) 2 Lloyds Reports 637 and Section 39(5) Marine Insurance Act 1906.

On a voyage policy there must be a warranty of seaworthiness. Mr. Justice Lai Kew Chaiexplained 
this in the Singapore Court of Appeal Case of the AI-Jubail IV as follows. The principal

reason given was that an assured was usually in control and possession of a vessel before a vessel
embarked on a voyage and was able to do something about and comply with any obligation as

regards the seaworthiness of a vessel.

Under Section 39 of the Marine Insurance Act 1906, the shipper has to take precautions to
ensure that the carrying vessel is seaworthy at the commencement of the voyage. The burden isheavy. 

It is difficult for the shipper to find out whether the master of the carrying vessel is competent
or the ship is properly equipped with up-to-date charts. The 1963 Institute Cargo Clauses contained

the following standard clause:

"The seaworthiness of the vessel as between the Assured and Underwriters is herebyadmitted".
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The 1982 Institute Cargo Clauses, Under Clause 5.1. provides:

"In no case shall this insurance cover loss, damage or expense arising from
unseaworthiness of vessel or craft, unfitness of vessel, craft, conveyance container or
liftvan for the safe carriage of the subject-matter insured, where the Assured or their
servants are privy to such unseaworthrness or unfitness, at the time the subject matter
insured is loaded therein",

This is to somehow molify the situation since, in a modern context, the shipper very often
relies on his forwarder and the transaction of finding a suitable carrier may move through a number ofhands. 

It can hardly be said he is now ever a privy to the condition of the actual carrying vessel.

Where the insurer wants to imply the privity of the assured, the onus of proof is upon the
underwriters to show the exception applies.

The test appears in the speech of Lord Denning in the case of the Eurysthenes,
Lloyds Rep 171 as follows:

1976) 

2

"If the ship is sent to sea in an unseaworthy state, with the knowledge and concurrence
of the assured personally, the insurer is not liable for any loss attributable tounseaworthiness, 

that is, to unseaworthiness of which he knew and in which heconcurred. 
To disentitle the shipowner, he must, I think, have knowledge not only of

the facts constituting the unseaworthiness but also knowledge that those facts rendered
the ship unseaworthy, that is, not reasonably fit to encounter the ordinary perils of the
sea.

For a policy incorporating the 1982 Institute Cargo Clauses, the underwriter waives any breach
of warranty, express or implied, relating to unseaworthiness unless there is privity on the part of the
assured or his servant. This coverage is provided under Clause 5.2.

WAR

The usual words of this exception are very familiar to most of us and include "war, civil war,revolution, 
reBellion, insurrection or civil strife",

They are interpreted in accordance with their plain, ordinary and literal meaning.

A modern case that dealt with this exception clause is the case of:

Spinney's vs Royal Insurance (1980) 1 Lloyds Rep 406.

Mr. Justice Mustill explains a civil commotion as one which would only take place when it
involved a substantial proporation of the population. There must be tumult and violence on a largescale. 

The disturbances must have sufficient cohesion to prevent them being merely the work of a
mindless mob. It is an insurrection of the inhabitants of a country with or without any intention of
overthrowing the constitutional Government but there must be turbulence.

STRIKES

The wording of the strikes exclusion clause is standard in all the 1982 Institute Cargo Clauses:

7.

In no case shall this insurance cover loss damage or expense

caused by strikers, locked-out workmen, or persons taking part in labourdisturbances, 
riots or civil commotions

7 

1

resulting 

from strikes, lock-outs, labour disturbances, riots or civil commotions7.2
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7.3 caused by any terrorist or any person action from a political motive.

There is no case law regarding the meaning of the risks provided in clause 7.2. A strike is a
stoppage of work deliberately instituted by employees due to their grievances with their employers. A
lock-out is the refusal by an/employer to allow his workers to work unless his terms are satisfied. A
labour disturbance is a form of industrial action, more serious than a strike but of a lesser degree than
a riot or a civil commotion.

Clause 7.3 was introduced to cover heavy loss or damage caused by acts of terrorism in the
last two decades and the threat of which continues unabated today.

DURATION OF COVER

This is also known as the transit clause or alternatively as the "warehouse-to-warehouse"
clause.

The SG policy only covered the period from the time the insured goods were on board the
vessel at the port of loading until they were unloaded at the port of discharge. The transit clause was
introduced out of necessity about a century back.

The warehouse-to-warehouse cover usually protects the cargo from the period when the goods
leave the shippers' (or sellers') warehouse until they arrive at the consignees' warehouse. In most
instances, it covers the inland journeys at both ends plus the attendant sea leg. This transit clause is
provided under clause 8 of all the 1982 Institute Cargo Clauses. Clause 8.1 to Clause 8.1.3 provide
that:

8.1 This insurance attaches from the time the goods leave the warehouse or place of storage
at the place named herein for the commencement of the transit, continues during the
ordinary course of transit and terminates either:

8.1.1 On delivery to the Consignees' or other final warehouse or place of storage at the
destination named herein,

8.1.2 On delivery to any other warehouse or place of storage, whether prior to or at the
destination named herein, which the Assured elects to use, either

8.1.2.1 for storage other than in the ordinary course of transit, or

8.1.2.2 for allocation or distribution, or

8.1.3 on the expiry of 60 days after completion of discharge overside of the goods hereby
insured from the oversea vessel at the final port of discharge

whichever shall first occur.

Ordinary course of transit refers to a normal, customary or usual method of carriage from one
place to another. It includes conveyance of the goods to the container yard, or an intermediate place,
for the purpose of stowage on a "LCL basic and thence to the port of loading. For an attachment of
the cover, the insured goods must actually leave the sellers' warehouse or place of storage for the

start of the transit.

FINAL WAREHOUSE

Under clause 8.1.1 of the 1982 Institute Cargo Clauses, the risk is terminated upon delivery to
either the consignees or other final warehouse. It is difficult to give an exact meaning to the definition
of a "final warehouse". By any standard, it has to be "terminus ad quem" of the insured goods.
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In Renton vs Black Sea and Baltic General Insurance Company (1941) 1 All ER 149, timber
was insured from "the time of leaving mill, warehouse ...until discharged at the port of destination;
and whilst in transit by land and/or water to final destination there or in the interior. The cargo was
discharged from the ship and stored in a transit shed. A part of the cargo was found to be lost and
the assured claimed for a partial loss under the policy on the basis that the goods were still in transit.
The claim failed as the shed was held to be the final destination.

Lord Caldecote said:

"", the final destination for the purposes of this case and this particular parcel of goods was
the shed or the space to which the goods were delivered, and the mere fact that they had been
moved to another part of that shed and piled according to their marks seems to me to make no
difference at all. It is quite conceivable that the goods might have been put under their marks and
sizes as they were delivered from the ship, but, according to the usage of the port, the goods are
bulked without regard to their marks and sizes, and the fact that they were moved to another part of
the shed does not, in my view, prevent the shed from being their final destination".

DELAY

The GO-day port delay clause is found in clause 8.1.3 and was introduced in London to solve
the immense problem caused by chronic delay at congested ports in the oil-rich Gulf States in the late
1970s. This is only for delay after the goods have been unloaded from the vessel at the port of

discharge.

Under section 48 of the Marine Insurance Act 1906, the insurer is not liable if the adventure
insured under a voyage policy is not prosecuted with reasonable despatch. Also, the insurer is not

liable if there is unreasonable delay without lawful excuse.

The assured is covered if delay is beyond his control An example of a delay beyond his control
will include a del~y at the port of discharge whilst awaiting customs inspection or clearance of the
insured cargo. A delay due to documentation irregularity or omission on the part of the assured will
not be covered under clause 8.3. This is provided under clause 8.3 (subject to the Termination of
Contract of Carriage provisions in clause 9) of all the, 1982 Institute Cargo Clauses. Clause 8.3

states:

"This insurance shall remain in force (subject to termination as provided for above and to the
provisions of Clause 9 below) during delay beyond the control of the Assured, any deviation, forceddischarge, 

reshipment or transhipment and during any variation of the adventure arising from the
exercise of a liberty granted to shipowners or charterers under the contract of affreightment".

Also, the assured is not liable for delay caused by any of the seven factors under section 49(1)

of the Marine Insurance Act 1906.

(a) Where authorised by any special term in the policy; or

Where caused by circumstances beyond the control ot the master and his employer; or(b)

Where reasonably necessary in order to comply with an express or implied warrantly; or(c)

Where reasonably necessary for the safety of the ship or subject matter insured; or(d)

For the purpose of saving human life, or aiding a ship in distress where human life may

be in danger; or
(e)

Where reasonably necessary for the purpose of obtaining medical or surgical aid for any

person on board the ship; or
(f)
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(g) Where caused by the barratrous conduct of the master or crew. if barratry be one of the
perils insured against.

However, the underwriter is able to exclude any loss under clause 4.5, "proximately caused bydelay...". 
There appears to be an apparent contradiction. In the absence of judicial interpretation, it

is likely that an underwriter is able to exclude a loss or damage due to a delay other than those
covered by clause 8.3 or section 48(1).

DEVIATION

A deviation takes place if the ship voluntarily and without any lawful' excuse, departs from her
customary and geographical route for a voyage and even if she resumes the voyage subsequently in
order to reach her destination. It does not even matter that the loss or damage was not caused
directly by the deviation.

Section 49 of the Marine Insurance Act 1906, covers deviation due to "lawful excuse" which
may be necessary for the safety of the ship or to save lives. In any of such situations, the assured is
able to claim for a loss notwithstanding the ship's departure from her prescribed route. Deviation is
also permissible under clause 8.3 of all the 1982 Institute Cargo Clauses but it is subject to the
Termination of contract of Carriage provision in clause 9.

TRANSSHIPMENT

A transshipment is possible under section 59 of the Marine Insurance Act 1906 if it is due to
an insurable risk and out of necessity. The insurer is therefore liable for any loss resulting from the
process of transhipment, such as landing and reshipment.

Under all the 1982 Institute Cargo Clauses, the policy continues notwithstanding a
transshipment (clause 8.3) but, as in the case of a delay or deviation, is subject to the Termination of
Contract of Carriage Clause (clause 9).

TERMINATION OF CONTRACT OF CARRIAGE

Under1he 1982 Institute Cargo Clauses, there is no automatic continuation of cover, but there
is automatic termination of the policy. The policy is terminated at the same time with the termination
of the contract of carriage at a place or port other than the destination named in the policy. Also, the
insurance is terminated at the same time with the termination of the transit before the delivery in
circumstance.s beyond the control of the assured. Continuation of cover is possible upon prompt
notice being given to the underwriter plus payment of additional premium (if required).

After this, the assured has a grace period, not exceeding 60 days, to sell and deliver the
goods at such port or place other than that named in the poliGY. If no such action is taken after a
lapse of 60 days, the policy automatically expires.

Coverage is also given under clause 9.2, for a period not exceeding 60 days, for the assured
to forward the goods to the buyer at the destination originally named in the policy or to "any otherdestination, 

until terminated in accordance with the provisions of clause 8 above".

In addition to the payment of premium to be arranged, the underwriter is in a position to
impose on the assured new conditions which may be more restrictive than those in the existing policy.
As in the 1963 clauses, prompt notice must also be given to the underwriter.

CHANGE OF VOYAGE

During some voyages, there is a change of voyage where, after the commencement of the risk,
the destination of the ship is voluntarily changed from that stated in the policy. Under the Marine
Insurance Act 1906, the underwriter is discharged from liability if there has been a change in the voyage.

9



For an avoidance of the policy, the change must be made voluntarily. In Rickards vs Forestal
Land, Timber and Rardurays Company Ltd. (1941) 3 All England Law Reports 62, (A House of Lords
Decision), it was held that there was not a change of voyage as the master changed the vessel's
destination not on his voluntary accord but in compliance with an order of the Naz.i Government.

Under the Institute Cargo Clauses 1963, a change of voyage would not be fatal to the assuredas 
he could be held covered by an additional payment of premium. However, under clause 10 of the

1982 Institute Cargo Clauses, the requirement is more onerous:

"Where, after attachment of this insurance, the destination is changed by the Assured, held
covered at a premium and on conditions to be arranged subject to prompt notice being given to the
Underwriters".

However, the popular concept of final warehouse has now moved away from the position as it
was in Renton vs Black Sea and Baltic General Insurance Company (see above).

A number of cases have led to the demise of the popular "tackle to tackle" rule in shipping as
the benchmark of shipowners/carriers liability and have opened up whole new grey area of when
liability ends.

These cases include:

(a) Hossain Bras, Supreme Court of Pakistan on appeal to the Privy Council;

(b) The New York Star, Supreme Court of New York

(c) The Western River, High Court of Singapore

The cases now appear, in advance of the introduction of the Hamburg Rules which are not yet
law in most legislative areas, to favour extension of carrier liability to the entire period the goods are
within their custody and control until delivery.

This, coupled with concepts of freight forwarders offering door-to-door transport packages,containerization, 
riverine lighter deliveries and buyer's own/leased container/trailer equipment, are

expected to generate new questions on the liability and risk conclusion borders. These may
eventually have to be resolved by the courts in new litigation.

In City Stores Company vs. Sun Insurance Company of New York 1973 AMC 44 it was held
that goods stored for consolidation into containers prior to shipment were not in transit.

Again, the 60 days delay clause is only in the course of ordinary transit. If the buyer decides
to warehouse the goods or leave them in a customs shed because he does want to pay for them, the
insurance is terminated upon delivery to the warehouse or customs shed as the "final warehouse".

(See: Safadi vs. Western Assurance Corporation (1933) 46: Lloyds Reports.

In the case of containers, does delivery extend to unstuffing?

In the case First American Artificial Flowers vs. Afia Worldwide Insurance, New York SupremeCourt 
(1977) AMC 376, the consignees opened the container or trailer at their unloading dock and

removed part of the contents. The trailer and remaining contents were then stolen overnight. The
underwriters were held not liable.
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CLAIMS

In general, the insurer is not interested in the private selling arrangement$ between shippers
and consignees and whether it is on C.I.F., C & F or F.O.B

The buyer, on the other hand, may have an open account with the shipper and where there is
loss, damage or non-delivery, he may simply refuse to pay the seller or debit his account.

In these cases, it may well be the shipper who claims the loss and, upon subrogation, the
insurers may use the name of the shippers to recover from the tortfeasor or carrier. This may lead to
a technical defence by the carrier which may defeat the insurer's claim, as in the case of the Kota
Palawan MLJ.

This is because, technically, the right and interest in the goods would have passed to the
consignees or buyers and they would be the only proper party to sue.

"'-

The only apparent way to get around the objection would be to show that the interest never
passed (e.g., where there is a reservation of title clause such as in the case of Aluminium Industries
Vaassen B.V. vs. Romalpa Aluminium Limited (1976) WLR 676)

Alternatively the shipper could be constituted the lawfully authorized attorney or agent of the
consignee to act on his behalf in recovery litigation.

This is strongly related to the insurable interest requirements of Section 5 of the Marine
Insurance Act 1906 which should be always in the minds of claimants and underwriters alike:

5( 1) Subject of the provisions of this Act, every person has an insura91e interest who is
interested in a marine adventure.

(2) In particular, a person is interested in a marine adventure where he stands in any legal or
equitable relation to the adventure or to any insurable property at risk therein, in
consequence of which he may benefit by the safety or due arrival of insurable property, or
may be prejudiced by its loss, or by damage thereto., or by the detention thereof, or may
in:cur liability in respect thereof.

A person has an insurable interest if he can prove that he has a right in the insured subject
matter. He also has an insurable interest as long as he can establish a legal or equ!table relation to
the insured subject matter and that he stands either to benefit from its preservation or to suffer from
its destruction

By virtue of section 6, the material time for the assured to have an insurable interest is at the
time of loss rather than at the time of the conclusion of the contract of insurance.

To lodge a claim successfully under the 1982 Institute Cargo Clauses, the assured must have
an insurable interest at the time of the loss. Clause 11 states:

11.1 In order to recover under this insurance, the Assured must have an insurable interest in

the subject matter insured at the time of the loss.

11.2 Subject to 11.1 above, the Assured shall be entitled to recover for insured loss occurring
during the period covered by this insurance, notwithstanding that the loss occurred before
the contract of insurance was concluded, unless the Assured were aware of the loss and
the Underwriters were not.

To succeed under a "lost or not lost clause", the assured must not have the knowledge of the
loss at the time when the contract of insurance was concluded. Otherwise, the underwriter would be
able to avoid the contract for failure to disclose a material fact.
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DUTY OF THE ASSURED CLAUSE

This replaces the previous "sue and labour" provision.

Claude 16 of the 1982 Institute Cargo Clauses reads as follows:

16.1 to take such measures as may be reasonable for the purpose of averting or minimising
such loss, and

16.2 to ensure that all rights against carriers, bailees or other third parties are properly
preserved and exercised.

The Underwriters will, in addition to any loss recoverable hereunder, reimburse the Assured for
any charges properly and reasonably incurred in pursuance of these duties.

Of course, the insurer is not legally bound to reimburse the assured for all proper and
reasonable expenses incurred by him in taking the measures required of him by clause 16.

He can even claim the full sum expended, including the legal costs of issuing and pursuing
litigation (e.g., to preserve a time bar where the claim is disputed or delayed by the insurers and even
where such costs or expenses exceed the insured value.

(See: Netherlands Insurance Company (Established 1945) Ltd. vs. Karl Ljungberg & Company
AS (1986) 2 Lloyds Rep 19.)

In that case, there was a marine insurance coverage for a consignment of plywood based on
the SG form. The policy incorporated the bailee clause as well as the sue and labour clause. The
consignees of the goods, who were also the assignees of the policy, claimed against the insurers for
shortage and damage. To preserve their claim against the carriers as well as the time bar, the
consignees instituted proceedings in both Japan and Singapore. They were successful in their claim
for short delivery against the insurers and their claim in respect of the damage was compromised.
They also claimed for the legal expenses arising from the court proceedings in Japan. The Privy
Council decided that the insurers were under a duty to pay such expenses. Lord Geoff said:

"the relevant obligation is indeed for the benefit of the insurers is ." a material factor
which may be taken into account ...that expenses incurred by assured in performing
his obligation ...shall be recoverable by him from the insurers in so far as they relate to
the preservation or exercise of rights in respect of loss or damage for which the

insurers are liable under the policy.

Clause 16.2 allows expenses incurred in averting a loss to be recovered from the insurer as its

ultimate purpose is to prevent a loss or greater loss to the insurers.

An interesting modern case is Integrated Container Service Incorporated vs. British Traders

Insurance Company Limited (1984) 1 Lloyds Rep 154.

The assured carried on the business of leasing intermodal freight containers and they took an
insurance coverage for marine risks. There was a sue and labour clause in the policy. The
containers were leased to a corporate entity which subsequently became insolvent. The assured
carried out a commercial operation to retrieve the containers ~~nd incurred expenses. The Court of
Appeal held that the recovery costs were part of sue and labour expenses and the assured were
entitled to them as they had acted prudently for the purpose of averting or minimising ,loss.

According to Eveleigh L.J., the assured's duty under section 78, was as follows:

"Those words seem to me to impose a duty to act in circumst~nces where a reasonable
man, intent upon preserving his prope~y, as opposed, to claiming upon insurers, would

.
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act. Whether or not the assured can recover should depend upon the reasonableness
of his assessment of the situation and the action taken by him./ It should not be
possible for insurers to be able to contend that, upon un ultimate investigation and
analysis of the facts, a loss, while possible or even probable, was not "very probable".
As the right to recover expenses is a corollary to the duty to act, in my opinion, the
assured should be entitled to recover all extraordinary expenses reasonably incurred by
him where he can demonstrate that a prudent assured person, mindful of an obligation
to prevent a loss, would incur expense of an usual kind".

LAW AND PRACTICE CLAUSE

English law remains the preferred proper law in legal disputes relating to marine insurance.
With its wealth of case law, London has always been the natural forum for the settling of disputes
arising from insurance contracts. --.

Lord Diplock, in AI Wahab, Amin Rashid Shipping Corporation vs. Kuwait Insurance Company
(1983) 2 Lloyds Rep 365, remarked as follows:-

"Except by reference to the English statute and to judicial exegeis of the code, it is not
possible to interpret the policy or to determine what those mutual legal rights and
oblications are. So applying, as one must, in deciding the jurisdiction point. English
rules of conflict of laws, the proper law of the contract embodied in the policy is English
law".

Clause 19 of the 1982 Institute Cargo Clauses provides that:

"This 

insurance is subject to English law and practice".

The 

cover of the new Lloyd's Marine Policy contains a further stipulation:

This insurance is subject to English jurisdiction.

When the contract is subject to English law and practice, there will be an application of English
statutory and common law to the construction of its terms. Mr. Justice Upjohn, in In Re Helbert Wagg
and Company Limited, said:

"The construction of a contract by English law involves the application to its terms of
the relevant English statutes. whatever they may be, and th~ rules and implications of
the English common law for its constructions, including the rules of the conflict of laws".

For countries and places in the Commonwealth where the marine insurance law is the same as
English law. it is possible for insurers to omit the jurisdiction clause in their covers. If the policycontains 

the proviso for English jurisdiction, then the procedural and substantive law governing the
settlement of dispute ought to be English law.

There is however a growing practice for countries to brIng an action or claim in their own
courts in spite of specific jurisdiction clauses by arguing the principle of forum non conveniens.

This principle argues that, while there may be a jurisdiction clause requiring actions to bebrought, 
say, in the Commercial Court in London, the contract has its real relationship to some other

courts in another country where it would be more convenient or logical.

Examples would be where there is a jurisdiction clause in the Courts in Indonesia and the
entirety of the evidence, occurrence and parties lay in Singapore which would be logically the forum of
convenience. The courts, in deciding which is the proper forum and whether to grant a stay where
proceedings have been commenced in a disputed forum, will consider "the comparative advantage in

furtherance of justice to all parties".
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The principle is being more and more accepted and applied by the courts. (See the Blue Fruit
(1979) 2 MLJ S5, High Court, Singapore; St. Pierre V. South American Stores (1936), 1 Kings Bench
Reports 382; The Epar, (1985) 2 MLJ 3, High Court, Singapore; the Maldive Importer, (1986) 1 MLJ
12 High Court, Singapore; Spillada Maritime Corporation vs. Cansules Limited (1986) 3 WLR 972; and
Mc Channon vs. Rockware Glass Limited (1978) A.C. 795.)

If there is a choice of law clause e.g., Indonesian law), there is no great difficulty in adducing
proof of that law in whichever is the appropriate forum hearing the case, as in the case of the Epar
(1985) 2 MLJ 3, Singapore High Court.

The paper has covered a wide range of legal developments in the field of marine insurance
with reference to many decided cases, particularly recently decided benchmark cases. But this is a
growing and interesting area which cannot be completely dealt with in any precision within the time
and space available.
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