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Foreign investment and sustainable 
development

Today, 85% of the energy 
used is not renewable. 

This total is comprised of oil 
(40%), coal (20%), natural gas 

(19%), and uranium (6%) 
(which is used for nuclear 

energy). 

Reserves of fossil fuels, at the 
current rate of exploitation, 

will no longer be sufficient to 
meet our needs by 30 to 50 

years from now. 

Stocks of renewable energy, 
however, are almost 

unlimited. 

Globally, wood and the water 
in mountains and rivers are 

the most exploitable forms of 
renewable energy (wood for 

fireplaces, boilers, and 
stoves; water for hydropower 

plants). 

The energies of the sun, 
wind, sea and ground heat 
are other colossal energy 

resources. 

They are available almost 
everywhere on the Earth’s 
surface, but they are often 
intermittent and difficult to 

store. 

Therefore, their 
implementation requires a 

good estimate of needs and 
potentialities. 

Developing sustainable, safe 
and economical energy for 

today and tomorrow is a vital 
requirement. 

However, renewable 
energies require innovation, 

technology and research, 
and this comes at a cost. 

Since the 2008 financial crisis, 
public financing for low-

carbon energy policies has 
been squeezed

Need to attract foreign 
investments is now greater 

than ever



Trends in IIAs signed, 1980−2018

UNCTAD, IIA database and World Investment Report 2015 p. 106.

The challenge of investment 
treaties (the law) is to 

maximise the benefits and 
minimise the costs



Known ISDS cases, annual and cumulative, 
1987−2018



IIAs and sustainable development

Essentially in the form of references to 
environmental concerns in International 
investment agreements (“IIAs”) 
IIAs have increasingly addressed 
environmental concerns related to investment 
activity.

Inclusion of environmental languages in IIAs is 
becoming more common.



What type of environmental language is used in IIAs with what 
legal & policy consequences?



General references to environmental concerns 
in preamble

Preamble to the 
Australia-Chile FTA

“Implement this 
Agreement in a manner 

consistent with 
sustainable development 

and environmental 
protection and 
conservation;”

NAFTA preamble

“Undertake each of the 
preceding in a manner 

consistent with 
environmental protection 

and conservation; … 
strengthen the 

development and 
enforcement of 
environmental 

regulation.”

Vienna Convention 
Art. 31. al. 1 &2

Preambular texts do not 
establish rights and 

obligations between the 
parties but rather to 

provide guidance as to 
the ―context of the 

treaty for the purposes of 
interpretation



Right to regulate – reserving policy space for 
environmental regulation 
Switzerland-El Salvador (1994) 
uses annex to reserve policy 

space for sustainable 
development

“It is understood that, in 
conformity with the 

principles set forth in these 
articles [on investment 

promotion, protection and 
non-discrimination], the 
concepts of sustainable 

development and 
environmental protection are 
applicable to all investments”

Canada-Thailand (1997)

“Notwithstanding any other 
provisions in this Agreement 
other than the provisions of 
Article 13, each Contracting 

Party may: […] take any 
measure imposed for the 

protection of national 
treasures of artistic, historic 

or archaeological value”

The scope of the 
environmental concern that 
the clauses describe varies. 

Many refer to environmental 
concerns in general

Some mention specific 
concerns such as sanitary 
and phytosanitary issues; 

exhaustible natural resources 
or refer to an even more 

detailed set of issues.



Reserving policy space with respect to certain 
treaty provisions

Canada-Peru (2006) 
on performance 

requirements

“A measure that requires an investment to use a 
technology to meet generally applicable health, 

safety or environmental requirements shall not be 
construed to be inconsistent with paragraph 1(f). 
For greater certainty, Articles 3 and 4 apply to the 

measure”

Sweden-Russia 
(1995) on national 

treatment

“Each Contracting Party may have in its legislation 
limited exceptions to national treatment provided 

for in Paragraph (2) of this Article. Any new 
exception will not apply to investments made in its 
territory by investors of the other Contracting Party 

before the entry into force of such an exception, 
except when the exception is necessitated for the 
purpose of the maintenance of defence, national 

security and public order, protection of the 
environment, morality and public health.”



Precluding non-discriminatory regulation as a 
basis for claims of indirect expropriation

U.S.-Uruguay (2005)
“The Parties confirm their shared understanding that: 
[…] Except in rare circumstances, non-discriminatory 
regulatory actions by a Party that are designed and 

applied to protect legitimate public welfare objectives, 
such as public health, safety, and the environment, do 

not constitute indirect expropriations”



Environmental matters and investor-state 
dispute settlement 

Canada-Jordan (2009)
“Without prejudice to the appointment of other kinds of experts 

where authorized by the applicable arbitration rules, a tribunal, at 
the request of a disputing party or, unless the disputing parties 

disapprove, on its own initiative, may appoint one or more experts 
to report to it in writing on any factual issue concerning 

environmental, health, safety, or other scientific matters raised by a 
disputing party in a proceeding, subject to such terms and 

conditions as the disputing parties may agree.”



Not lowering standards – discouraging relaxation of 
environmental standards to attract investment 

Canada-Peru (2006)

“If a party considers that the other 
party has offered such an 

encouragement, it may request 
consultations [with the other party and 

the two parties shall consult with a 
view to avoiding any such 

encouragement”

Belgium-Togo (2008)

“Both Contracting Parties recognize 
that it is inappropriate to encourage 

investment by relaxing 
[domestic/national health, safety or 

environmental measures. Accordingly, 
a Party shall strive to ensure that it 

does not waive or otherwise derogate 
from, or offer to waive or otherwise 
derogate from, such measures as an 

encouragement for the establishment, 
acquisition, expansion or retention in 

its territory of an investment or an 
investor

These clauses seek to ensure the 
respect of existing environmental 
standards and to avoid that States 

compete for investment by lowering 
environmental standards. 

The immediate addressees of these 
clauses are the States Parties 

themselves



General promotion of progress in 
environmental protection and cooperation

Belgium-Barbados (2009)

“The Contracting Parties 
reaffirm their commitments 

under the international 
environmental agreements, 

which they have accepted/in 
force in their territories. They 

shall strive to ensure that 
such commitments are fully 

recognised and implemented 
by their domestic 

legislation.”

Belgium-Colombia (2009)

[…], each Contracting Party 
shall strive to ensure that its 
legislation provides for high 

levels of environmental 
protection and shall strive to 

continue to improve this 
legislation”

Clauses that promote the furtherance 
of environmental objectives without 

featuring a particularly tight link to the 
treaties’ primary purpose of 

investment protection or promotion. 

Such clauses include a 
general call for the 
strengthening of 

environmental standards



Summary of “traditional approach(es)”

General references to 
environmental concerns 

in preambles 

Right to regulate –
reserving policy space 

for environmental 
regulation 

Reserving policy space 
with respect to certain 

treaty provisions

Precluding non-
discriminatory regulation 

as a basis for claims of 
indirect expropriation

Environmental matters 
and investor-state dispute 

settlement 

Not lowering standards 
– discouraging 
relaxation of 

environmental 
standards to attract 

investment 

General promotion of 
progress in 

environmental 
protection and 

cooperation 



More recently 

Most treaties 
concluded in 

2018/19 include 
sustainable-

development 
oriented features

• For examples by preserving regulatory space for 
public policies of host countries and discouraging 
parties to relax environmental standards in order to 
attract foreign investments.
• WIR 2019

Sustainable 
development is 
at the heart of 

the newly-
adopted IIAs

• Investment should not come at the expense of 
environment protection



Concluding remarks

Trends Needs 

Over time, 
more treaties 

contain 
environmental 

language

So a large, but 
declining, 

proportion of 
IIAs remain 

silent on 
environmental 

matters

Minority of 
treaties include 
references to 

environmental 
concerns

In addition, 
wide variations 
in the content 

of 
environmental 
language, both 

across countries 
and across time

Consolidate/harmonize 
treaty language

Link IIAs to COP25 
normative efforts

Absolute terms



Annex

Inspired from TBT Art. 2.5

• “A Party preparing, adopting or applying a regulation aiming at promoting 
sustainable development which may have a negative impact on foreign 
investments/investors shall, upon the request of the other Party, explain the 
justification for that environmental regulation. 

• Whenever an environmental regulation is prepared, adopted or applied for 
one of the legitimate objectives such as environment protection, sustainable 
development…, and is in accordance with relevant international standards 
elaborated by the COP21, it shall be rebuttable presumed not to be a breach 
of the treaty”.



Keep in touch

Group or individual meetings on 
appointment by email (only)

7/07/2019 (c) Prof. Chaisse @CityU 18

@JChaisseFaculty webpage

www.cityu.edu.hk/slw/people/peopl
e_chaisse_julien.html


