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THEORETICAL BACKGROUND 



AGREEMENTS WITH INVESTMENT PROVISIONS 

TRIMS  

At the multilateral level, World Trade Organization members have concluded an Agreement on 

Trade-Related Investment Measures (TRIMs). This agreement proscribes various trade-related 

investment measures and offers an illustrative (but not exhaustive) list of such measures. These 

may include measures that dictate a given level of domestic content to be used by foreign 

investors or limits placed on a foreign investor’s ability to import or export while operating in 

the host territory. The TRIMs agreement was concluded as part of the Uruguay Round of 

negotiations in the mid-1990s; since then, a number of developing countries have urged greater 

flexibility in the enforcement of the agreement. India and Brazil have been particular advocates 

of amendment to the agreement so as to increase the scope for developing countries to impose 

such measures pursuant to their broader development policy strategies 



THE TRIMS AGREEMENT AND REGULATION OF 
FOREIGN INVESTMENT 

As an agreement that is based on existing GATT disciplines on trade in goods, the 

Agreement is not concerned with the regulation of foreign investment. The disciplines 

of the TRIMs Agreement focus on investment measures that infringe GATT Articles III 

and XI, in other words, that discriminate between imported and exported products 

and/or create import or export restrictions. For example, a local content requirement 

imposed in a non-discriminatory manner on domestic and foreign enterprises is 

inconsistent with the TRIMs Agreement because it involves discriminatory treatment of 

imported products in favour of domestic products. The fact that there is no 

discrimination between domestic and foreign investors in the imposition of the 

requirement is irrelevant under the TRIMs Agreement. 



TRIPS AGREEMENT 

 

 

 The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) is an international 

agreement administered by the World Trade Organization 

 TRIPS is the most important and comprehensive international agreement on Intellectual Property 

rights 

 It was formed at the end of the Uruguay Round of the General Agreement on Tariffs and Trade 

(GATT) in 1994 

 The TRIPS agreement introduced intellectual property law into the international trading system 

for the first time 

 The TRIPS Agreement, which came into effect on 1 January 1995, is to date the most 

comprehensive multilateral agreement on intellectual property, all developed countries were 

given twelve months from the date of signing the agreement to implement its provisions 

 We have 73 Articles on AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY 

RIGHTS 



The three main features of the Agreement are; 

• Standards 

In respect of each of the main areas of intellectual property covered by the TRIPS Agreement, 

the Agreement sets out the minimum standards of protection to be provided by each Member. 

Each of the main elements of protection is defined, namely the subject-matter to be protected, 

the rights to be conferred and permissible exceptions to those rights, and the minimum 

duration of protection 

• Enforcement 

The second main set of provisions deals with domestic procedures and remedies for the 

enforcement of intellectual property rights. The Agreement lays down certain general 

principles applicable to all IPR enforcement procedures 

• Dispute settlement 

The Agreement makes disputes between WTO Members about the respect of the TRIPS 

obligations subject to the WTO's dispute settlement procedures 

 

 

 



DEVELOPMENT OF RTAS/PTAS 
SINCE 1948 



As of 05 November 2017, 445 RTAs were in force 

 



RTAS IN FORCE AND UNDER NEGOTIATION BY 
REGION 

 

Source: RTA Section, WTO Secretariat 



NORTH SOUTH PTAS 

Until the global economic crisis struck in 2008, the world had witnessed a rapid 

expansion in developing-country trade. The share of the developing economies in 

world trade increased from 20 percent in 2000 to 30 percent in 2008 (World Bank 

2010b), and all regions experienced greater integration with the rest of the world. 

There are, however, important differences among developing countries with respect to 

both the growth in trade and its pattern and structure. The poorest countries generally 

did less well than middle-income economies in the 1990s, partly because of the 

dependence of their foreign exchange earnings on agricultural commodities. 

 



DESIGNING SUCCESSFUL REFORMS 
 

• Infrastructure support. Farmers need to be able to reach major market centers at reasonable cost, 

firms need access to a reliable and efficient power supply, and so on. In poor countries, transport 

(logistics) and transaction costs are often a multiple of any tariffs exporters confront. This is one 

explanation for the more limited participation of poor countries in the process of international 

specialization that was noted previously.  

• Credit markets. Access to finance is a critical input, both for new start-ups and for the expansion of 

existing plants. For example, achieving minimum consignment size might entail hiring draft power 

or seasonal labor, but this is not possible without credit. Credit constraints are a major reason for 

limited adjustment to trade reforms. 

•  Labor markets and mobility. The primary vehicle for spreading widely the benefits of increased 

labor demand is labor mobility. If labor markets are segmented or distorted, benefits will be 

reduced.  

• Establishment of new businesses. Cumbersome regulations for establishing new firms, constraints 

on access inputs (such as utilities), and restrictions on physical expansion or labor recruitment and 

separation can curtail the willingness of entrepreneurs to start or expand operations.  

 



WHAT ROLE IS FOR PREFERENTIAL AGREEMENTS IN 
TRADE LIBERALIZATION STRATEGIES ? 

• Economy wide trade liberalization. Some economies have pursued very liberal, most favored nation (MFN) trade 

regimes, avoiding nontariff barriers and adopting either free trade (as did Singapore and Hong Kong SAR, China) or low, 

nonnegotiable, uniform tariffs (e.g., Chile and Estonia, before the latter’s accession to the EU). Since the creation of the 

World Trade Organization (WTO) in 1995, a number of countries have pursued MFN liberalization in the context of 

accession to that body, using the WTO to anchor and pre commit to reform; this was the case for China and Vietnam. 

• Protection with offsetting policies for exporters. Other economies reduced the incentives created by protection to 

produce for the domestic market, employing elaborate systems that offset the bias against exports, including complex 

duty-drawback systems. Japan (in the early stages); Korea; and Taiwan, China, are examples. 

• Protection with export-processing zones. Along with protection, exporters located in specific zones are offered tariff-free 

access to intermediate inputs, with better infrastructure and fewer regulatory requirements. The limited geographic 

scope of the zones makes them easier to manage, for countries with weak governance, than the “Asian” economywide 

model. Few countries have succeeded in stimulating exports substantially through this model. An exception is Mauritius, 

where the zones generated about two-thirds of gross exports and employed one-sixth of the workforce. Zones have also 

played a significant role in China. 

• PTAs. An increasing number of countries are joining PTAs to provide a focal point or blueprint for reforms, a mechanism 

for increasing market size and enhancing the contestability of markets, and a means of overcoming political-economy 

resistance to reforms. Examples are accession to the EU by many Central and Eastern European countries, Turkey’s 

entrance into a customs union with the EU, and Mexico’s membership in the North American Free Trade Association 

(NAFTA). In all these instances, PTA membership complemented WTO accession or membership. 

 



NATURE AND SCOPE OF INVESTMENT 
PROVISIONS IN PTAS 

 

Investment provisions in PTAs are generally deep and comprehensive. There are instances 

of agreements that cover investment marginally, in a few articles that contain no binding 

commitment but only refer in general terms to the promotion of investment between the 

parties. These agreements, however, are not representative of the recent trend toward PTAs 

that cover investment through a full package of disciplines and liberalization commitments. 

Annex table 14A.1 provides an overview of recent PTAs containing substantive investment 

provisions. As discussed below (in “Three Types of PTA”), these PTAs fall into three 

categories: “NAFTA-inspired” agreements that tend to reproduce the architecture of NAFTA; 

“GATS-inspired” agreements in which investment provisions for services are in a separate 

chapter influenced by GATS; and “hybrids” that combine the other two approaches. The 

table also highlights the wide range of bilateral investment measures that are found in these 

PTAs 

 

 

 



KEY ISSUES 
 

Some of the issues arising from the existence of two sets of disciplines were touched on 

above, but they need to be further elaborated. In particular, questions remain about the 

degree of liberalization achieved through the kind of disciplines found in PTAs. 

Moreover, the proliferation of international investment agreements and the coexistence 

of bilateral, plurilateral, and multilateral rules are key issues in the analysis of 

investment provisions in PTAs. How is bilateral investment liberalized in PTAs? Is there 

an investment “Spaghetti Bowl” comparable to the one for trade? What exactly is the 

role of MFN provisions in this accumulation of competing rules and commitments? As 

PTAs progressively replace BITs, will they offer the same degree of investment 

protection as do BITs? 

 



LIBERALIZATION OF BILATERAL INVESTMENT 
IN PTAS 

 It is common to refer to the liberalization of investment when discussing bilateral investment measures. As a 

general objective, most PTAs explicitly mention in their preambles the liberalization, expansion, and promotion 

of bilateral investment. Nevertheless, investment is liberalized in these agreements mainly through the 

nondiscrimination principles described above. Countries make commitments to grant the same treatment to 

foreign investors and domestic investors, or to different foreign investors, but they undertake no commitment to 

remove all existing barriers to investment. For example, countries can maintain an investment screening 

process through which they authorize or reject an investment, or they can impose specific conditions before 

approving the investment. To the extent that the same conditions apply to domestic and foreign firms, there is 

no discrimination, yet the investment regime can still be quite restrictive. In addition, countries generally 

maintain discriminatory measures through exemptions, reservations, and limitations with respect to national 

and MFN treatment. With the exception of provisions in a few agreements for phasing out commitments, these 

limitations are generally meant to stay, at least until further negotiations occur. PTAs generally have 

mechanisms for “encouraging” the progressive removal of remaining barriers but do not commit to their full 

elimination. One important achievement in PTAs, in comparison with BITs, is that they include disciplines on 

market access.6 In most BITs, national treatment and MFN treatment cover only the post establishment phase, 

and there are no nondiscrimination obligations concerning the establishment of companies. Disciplines on 

market access are most important for the ability of foreign investors to enter the market and for the creation 

 



A “SPAGHETTI BOWL” OF INVESTMENT 
PROVISIONS? 

 According to the United Nations Conference on Trade and Development (UNCTAD 2009), there were, at the end of 2008, 

a total of 2,676 BITs, 2,805 double-taxation treaties (DTTs), and 273 international agreements, other than BITs and DTTs, 

that contained investment provisions; this last category includes PTAs. International investment agreements are therefore 

proliferating even more than trade agreements, suggesting a giant “spaghetti bowl.” One should, however, recall the 

exact meaning of this expression introduced by Bhagwati (see Bhagwati, Krishna, and Panagariya 1999). The “spaghetti 

bowl” is not the consequence of the sheer number of agreements in force but of differences in the depth and patterns of 

sectoral liberalization in PTAs, combined with diverse sets of rules of origin that create high trade costs for firms. 

Rules of origin in PTAs define the national origin of products traded in order to determine whether the preferential 

treatment of the agreement applies to these products. In the case of investment, rules of origin apply to juridical persons 

(the companies) and define the conditions under which an investor from a third country can benefit from the investment 

provisions contained in the PTAs signed by the country where it has established. These rules are found either in the 

definition of the investor and the conditions of incorporation or in clauses on denial of benefits that specify who cannot 

benefit from the preferential treatment granted in the agreement.  

Rules of origin for investment are generally quite liberal (Beviglia Zampetti and Sauvé 2006; Fink and Nikomborirak 

2007). Most PTAs follow the GATS approach (which is also common in BITs), whereby the juridical person has to be 

incorporated under the law of the member party and engaged in “substantive business operations” in that party. This 

rule is part of the conditions set in GATS Article V for PTAs to be allowed as derogations to the MFN obligation of GATS. 

For this reason, there is little variation across PTAs on the rules of origin for juridical persons.  



INVESTMENT PROTECTION IN BITS AND IN 
PTAS 

 Provisions traditionally found in BITs now tend to be included in trade agreements, and so a legitimate 

question is whether PTAs provide the same degree of protection to foreign investors in terms of the 

extensiveness of the protection provisions described in “Investment regulation and protection,” above. 

The answer depends primarily on the type of PTA and the existence or absence of a BIT between the 

PTA parties. Two cases can be identified:  

1. No bilateral investment treaty exists between the signatories, and the PTA is their first investment 

agreement. The scope and depth of the rules introduced by the PTA depend on the outcome of the 

negotiation, but the PTA can potentially include any of the protections that would be found in a BIT. 

Examples include NAFTA and the FTAs between the United States and Australia; Japan and Malaysia; 

and Korea and Singapore.  

2. A BIT between the countries existed before the entry into force of the PTA. Some countries decide to 

maintain the existing BIT alongside the PTA, especially when the two sets of rules, in the PTA and in the 

BIT, tend to complement each other. The EFTA–Chile agreement and most of the agreements signed by 

the EU follow this approach. When the PTA is clearly superior to the existing BIT, with more 

comprehensive provisions, the latter can simply be replaced. Either the BIT is terminated (as with the 

Australia–Chile FTA), or the PTA can suspend part of the provisions of the BIT when it enters into force 

(e.g., the U.S.–Morocco FTA). 

 



PTAs are more and more becoming “PTIAs”—preferential trade and investment agreements. Dealing with 

investment when opening markets becomes increasingly relevant in the context of the fragmentation of world 

production and global supply chains. Studies on globalization highlight the regional dimension of international 

production networks (see, for example, Inomata et al. forthcoming). In Europe and North America, it is through 

comprehensive economic integration agreements such as NAFTA and the European Economic Agreement that 

global supply chains have emerged. In Asia, production networks preceded the introduction of PTAs, but countries 

are now engaged in multiple negotiations to ensure that policies can cope with the rapid growth of trade and 

investment. Some authors have pointed out that the distribution of intra-ASEAN investment flows has remained 

unchanged in the last decade, a situation perhaps related to the late adoption of the ASEAN Investment Agreement 

(AIA) and to its relatively loose disciplines (Jarvis et al. 2009). 

Because of the importance of the relationship between trade and investment (whether as substitutes or 

complements), there is a rationale for introducing investment provisions in trade agreements, and it is not 

surprising to see more and more PTAs including deep investment commitments. PTAs generally do not improve on 

existing BITs with respect to protection of investment, but by adding the market access dimension and by 

regrouping trade and investment provisions under the same agreement signed for an indeterminate period, they 

offer a better package of disciplines for investors. BITs influence the policy determinants of FDI, but PTAs also 

improve the economic determinants and have been found to have a stronger impact on investment (UNCTAD 

2009a). 

 

 



Overview of Recent 

PTAs Covering 

Investment 



Selected Empirical Studies on the Impact of Bilateral Investment Measures 



The recent trend among PTAs is to go beyond market access covering the following as reflected in the 

table. 

Area  Regulatory objectives 

Services Universal provision (access, prices) Standards (professional, safety, interconnection of networks)  

Prudential regulations (banking)  

Cultural exceptions (media)  

Standards for goods Human, plant, and animal health  

Safety  

Network economies  

Intellectual property rights 

(IPRs) 

Innovation and creativity 

Trade facilitation  Fiscal revenue  

Border security  

Prohibitions  

Immigration control  

Enforcement of domestic laws with respect to foreign goods Transit  

Government procurement  Preference for national goods  

Protection of sensitive sectors (defense)  

Consumer law  Consumer information and protection  

Labor and human rights  Minimum standards  

Environment  Public goods  

Minimum standards 

Movement of persons  Immigration management 

 



As academics and policy makers try to deal with this new generation of PTAs, four tentative conclusions can be suggested 

regarding this changing landscape.  

 

1. Deep integration introduces a change of paradigm. To be sure, PTAs still have to do with preferences, discrimination, and 

exclusion. They may lead to suboptimal outcomes and could complicate and even undermine progress toward a more open, 

rules-based, and nondiscriminatory multilateral trading system. More worrying than discrimination, perhaps, is the 

additional inherent complexity that is created by the overlapping and conflicting regulatory regimes promoted by myriads 

of PTAs. This concern has already been clearly articulated, and a call for multilateralizing regionalism has been voiced in the 

WTO (Baldwin and Low 2009). The concern that PTAs “compete” with multilateral negotiations for the attention of negotiators 

and represent an untidy way of proceeding to liberalization remains legitimate. Yet, an important emerging lesson is that the 

economic paradigm of shallow PTAs does not necessarily apply to deep and comprehensive PTAs. “Old” concepts such as 

mercantilist reciprocal liberalization, trade creation and diversion, or a textual approach to negotiating PTAs may still 

underpin the reasoning of many policy makers but are often archaic or incomplete for deep integration liberalization. Failure 

to understand the new paradigm of preferential integration may, in turn, explain why most PTAs either have not fully 

exploited the liberalization opportunities of behind-the-border measures or have not prioritized the opportunities closest to 

the parties’ interests—although it might be naïve to attribute lack of progress solely to a lack of understanding.  



2. Deep integration PTAs are potentially powerful tools for pushing wide-ranging government-owned reforms. 

Beyond market access, deep integration PTAs create opportunities to complement trade liberalization with other 

behind-the border reforms. In addition, they offer unique instruments for promoting bilateral or plurilateral 

cooperation and resource transfers, transparency mechanisms, mutual equivalence, informal mechanisms for 

dispute resolution, in-depth and expert dialogue, and deeper liberalization among the willing parties. These are 

not approaches that can be easily, if at all, replicated in the large and formal setting of multilateral institutions. Yet 

PTAs are worthwhile only if governments are themselves committed to reform and liberalization. PTAs offer a 

variety of mechanisms by which the process of reform will become more effectively and irremediably set in 

motion, but a prerequisite is that meaningful commitments be agreed to in the first place. Deep integration PTAs 

should therefore strive to provide open access to regulatory rules and disciplines in order to ensure equality of 

treatment of all members and nonmembers and so minimize the occurrence of “regulatory preferences.” This 

means—beyond national treatment—liberal rules of origin, transparency, and the availability of due process. 

Good regulatory practice should lead de jure preferential liberalization to become, in effect, MFN liberalization. 

The question of discrimination in deep PTAs is likely to remain convoluted. Discriminatory regulations could take 

many forms, whether codified in rules or not. De facto preferences can arise from rules that look non preferential 

on paper, or from preferential enforcement. Furthermore, discrimination may, paradoxically, be the only form of 

acceptable liberalization, as parties mutually agree to accept each other’s rules.  

 



3. Deep integration should be pursued strategically and selectively. Another answer to complexity 

that is, in our view, not sufficiently considered by developing countries, is selectivity. (This is also 

suggested by Hoekman and Sekkat 2010.) Liberalization is a complex matter, not only from a 

capacity standpoint but also from a political one. The political economy of deep integration involves 

many (often opposing) interests and a large set of potential stakeholders. Overloading the 

negotiating agenda (which will later become the implementing agenda) diverts the focus from what 

may be achievable and from the areas where gains may be the most important. Agreements bloated 

by too many issues may lose significance and fail to achieve much. Picking meaningful issues with 

the right partner, along with having adequate technical assistance and a cooperative approach, may 

bring about substantial progress on liberalization and serve as a positive signal or trigger for more 

challenging areas. Market access should not be the only item on the agenda of negotiators, 

especially those of developing countries, since deep integration really entails thinking about a 

domestic reform strategy. Prioritization of core objectives and sequencing should be central 

concerns of negotiators. Sound regulatory practice should underpin liberalization to minimize the 

prevalence of regulatory preferences and ensure the overall consistency of liberalization and 

regulatory objectives 

 

 



4. There is no one-size-fits-all model of deep integration. As policy makers more and more 

integrate these new dimensions, we can expect that they will use PTAs more intensively to further 

liberalization objectives—it may be hoped, in a way complementary to multilateral efforts. L 

liberalization in any sector is not a simple matter. It escapes easy characterization, as well as one-

size-fits-all types of answers. This complexity means that there are few universal rules to follow; 

rather, carefully designed and specific solutions are needed. Deep integration is essentially a sui 

generis process, as is illustrated by Winters (2010) in the case of the EU. Yet complexity means that 

some core principles should be followed in order to promote, to the extent possible, market-based 

solutions. The dynamics of North-South, South-South, and North North PTAs differ considerably. 

Asymmetric agreements make cooperation less easy and may provide less scope for transnational 

public goods and mutual recognition but offer more prospects for lock-in and greater access to 

imported regulatory regimes, when needed. Market access considerations will be paramount for 

the small partner, whereas the larger partner will seek, beyond market access, to diffuse its 

regulatory norms, including values, norms, and to trigger competitive liberalization effects in 

partner countries. A related logic can be observed in the EU, which, as Maur (2005) notes, is 

attempting to leverage its PTAs to shape South-South agreements in its recent wave of agreements 

with the Mediterranean countries, the Balkans, and the African, Caribbean, and Pacific (ACP) 

countries. 

 

 



Deep Commitments in Selected EU and US PTAs, by Type of Provision 



INVESTMENT CLAUSES IN REGIONAL TRADE 
AGREEMENTS 



REFORM OF THE INTERNATIONAL 
INVESTMENT AGREEMENT REGIME 

• The present note points to the timeliness of a move to phase 2 of reform of the 

international investment agreement (IIA) regime: modernizing the existing stock of first 

generation treaties. As sustainable development-oriented IIA regime reform manifests 

itself in new, more modern models and treaties, policy attention needs to focus on 

modernizing first-generation treaties.  

• Countries have numerous options for modernizing their first-generation treaties and 

reducing fragmentation in the IIA regime. Determining which reform option is best for a 

country in a particular situation requires a careful and facts-based cost-benefit analysis, 

while addressing a number of broader challenges.  

• Comprehensive regime reform would benefit from intensified multilateral backstopping. 

Through its research and policy analysis, technical cooperation and intergovernmental 

consensus-building pillars of work, UNCTAD can play a key role, as the focal point in 

the United Nations for international investment and the international forum for high-

level and inclusive discussions on the current multilayered and multifaceted IIA regime. 



UNCTAD ROAD MAP FOR REFORM OF THE 
INTERNATIONAL INVESTMENT AGREEMENT 

REGIME 



PHASE OF REFORM 

Countries that wish to change existing treaties to bring them into conformity with new 

policy objectives have at least 10 policy options at their disposal. The options are not 

mutually exclusive and can be used in a complementary manner. They differ in several 

respects, as they encompass actions that are more technical such as interpreting or 

amending treaty provisions or political such as engaging multilaterally, that focus on 

procedure such as amending or replacing treaties or on substance such as referencing 

international standards and that imply continuous engagement with the IIA regime such as 

amending or replacing treaties or engaging multilaterally or a withdrawal such as 

termination without replacement or withdrawal from multilateral treaties. They represent 

modalities for introducing change to the IIA regime, rather than designing treaty content. 



SOME OPTIONS FOR REFORM ACTIONS & 
THEIR OUTCOMES 

• Withdrawing from multilateral treaties. Releases withdrawing parties from the binding 

force of an instrument; similar in effect to termination, but leaves the treaty in force among 

the remaining parties that have not withdrawn 

• Terminating existing first-generation treaties. Releases the parties from their obligations 

under a treaty 

• Consolidating the IIA network. Abrogates two or more first-generation bilateral 

investment treaties between parties and replaces them with a new, plurilateral IIA 

• Referencing global standards. Fosters coherence and improves interaction between IIAs 

and other areas of international law and policymaking 

• Amending treaty provisions. Modifies an existing treaty’s content by introducing new 

provisions or altering or removing existing provisions 



JOINTLY INTERPRETING TREATY 
PROVISIONS 

IIAs with broadly worded provisions can give rise to 

unintended and contradictory interpretations in investor–

State dispute settlement proceedings. Joint 

interpretations, aimed at clarifying the meaning of treaty 

obligations, help reduce uncertainty and enhance 

predictability for investors, contracting parties and 

tribunals 



REFORM ACTION: JOINTLY INTERPRETING 
TREATY PROVISIONS 



REFERENCING GLOBAL STANDARDS 

In their IIA regime reform efforts, countries may refer to multilaterally recognized standards and 

instruments. Such instruments reflect broad consensus on relevant issues and referencing them can help 

overcome fragmentation between IIAs and other bodies of international law and policymaking 



WITHDRAWING FROM 
MULTILATERAL TREATIES 

Unilateral withdrawal from an investment-related multilateral treaty can help 

reduce a country’s exposure to investor claims, but may also create challenges 

for future multilateral cooperation on investment. Unilateral withdrawal from an 

investment-related multilateral treaty releases the withdrawing party from the 

instrument’s obligations and, depending on the treaty at issue, can help 

minimize a country’s exposure to investor claims. Unilateral withdrawal can also 

signal the country’s apparent loss of faith in the system and a desire to exit from 

it rather than reform it. It can show a preference for an alternative dispute 

settlement forum, for instance, a regional forum such as the Union of South 

American Nations. 



REFORM ACTION: WITHDRAWING FROM 
MULTILATERAL TREATIES 



INVESTMENT PROVISIONS IN ASIA-PACIFIC 
TREATIES 

Investment protection treaties trace their origins to the late 1950s and early 

1960s, and a desire on the part of Germany to shore up levels of legal 

protection for German investments flowing into the developing world. The first 

modern bilateral investment treaty was concluded between Pakistan and 

Germany in 1959, and by the mid -1960s, Malaysia, Thailand, Sri Lanka and 

the Republic of Korea also had entered into such arrangements with Germany. 

Other developed countries were slower to push for comparable arrangements 

with Asian Governments, but by the 1970s, countries such as France, 

Switzerland and the United Kingdom were well on the way to concluding such 

agreements with multiple Asian Governments. 



ASEAN INVESTMENT AGREEMENT 

• The 1987 ASEAN Agreement for Promotion and Protection of Investments introduced some basic investment 

protection for intra-ASEAN investments. 

• This agreement was supplemented in 1998 by the Framework Agreement for the ASEAN Investment Area, an 

agreement that covers investment originating inside or outside of ASEAN, and whose primary objective is to 

liberalise and facilitate new investment flows 

• ASEAN Is the Number One Destination for US Investment in Asia 

• ASEAN member states have increased their investment into the US by over 1,000% from $2.3 billion in 2004 to over 

$26 billion in 2015 

• The US receives more investment from ASEAN than from China and India combined 

• ASEAN has received almost $274 billion in cumulative investment from the United States, more than the US has 

directed to China, India, Japan, and South Korea combined 

• Over 3,000 US companies operate in ASEAN, including 70% of the 130 US multinational enterprises (MNEs) listed in 

the Global Fortune 500 in 2015 

• According to the ASEAN Business Outlook Survey 2017, 87% of US companies expect that their level of trade and 

investment in ASEAN will increase over the next five years 

 



CUMULATIVE ASIAN DIRECT 
INVESTMENT  



CUMULATIVE US DIRECT 
INVESTMENT IN ASIA 



UNITED STATES OF AMERICA AND THE 
COMMON MARKET FOR EASTERN AND 

SOUTHERN AFRICA 

The agreement between the COMESA and the US concerning the 

development of Trade and Investment Relations holds 10 sections 

and was signed on the 29th October 2001. 

The cooperation between the member states of COMESA and 

United State of America was established to: 

• Develop and expand trade in products and services 

• Promote the adoption of appropriate measures to encourage 

and facilitate trade in goods and services 

• Secure favorable conditions for long-term investment, 

development and diversification of trade 

 



EAST AFRICAN COMMUNITY AND THE GOVERNMENT 
OF THE UNITED STATES OF AMERICA TIFA 

 

The East African Community and the Government of the United States of America 

Trade and Investment Framework consist of 7 sections and was signed on the 16th July 

2008. 

The establishment of this agreement catered for the 

• Monitoring trade and investment relations between the East African Community and 

the United States, identify opportunities for expanding trade and investment 

• Identifying and working to remove impediments to trade and investment between the 

United States and the East African Community and its Partner States 

• Seeking the advice of the private sector and civil society, where appropriate, on 

matters related to the Council’s work. 

 



US-MAURITIUS TRADE AND INVESTMENT 
FRAMEWORK AGREEMENT  

The Trade and Investment Framework Agreement between the United State of America and Mauritius 

holding 8 sections in the agreement was signed on the 18th September 2006. 

• The Parties affirm their desire to promote an attractive investment climate and expand trade in 

products and services consistent with the terms of this Agreement. They shall take appropriate 

measures to encourage and facilitate the exchange of goods and services and to secure favorable 

conditions for long-term development and diversification of trade between the two Parties 

The agreement also hold as objectives to: 

• Monitor trade and investment relations, to identify opportunities for expanding trade and 

investment, and to identify issues relevant to trade or investment that may be appropriate for 

negotiation in an appropriate forum 

• Identify and work toward the removal of impediments to trade and investment 



TRADE AND INVESTMENT FRAMEWORK AGREEMENT 
BETWEEN THE US AND THE ECONOMIC COMMUNITY 

OF WEST AFRICAN STATES (ECOWAS)  
 

The agreement between the US and ECOWAS holds 8 Sections and was signed on the 

5th August 2014. 

• The Parties affirm their desire to promote an attractive investment climate and to 

expand and diversify trade in products and services between the Parties.  

•  The council shall review and discuss trade and investment relations between the 

Parties, identify opportunities for expanding trade and investment, and identify 

relevant issues, such as, but not limited to, those related to strengthening the rule of 

law and promoting transparent and corruption-free public institutions and also, 

• consider specific trade and investment matters of interest to the Parties. 

 

 



US-MOZAMBIQUE TRADE AND INVESTMENT 
FRAMEWORK AGREEMENT  

The agreement between the US and Mozambique holds 7 Sections and was signed on the 

21st June 2005. 

• The Parties affirm their desire to promote an attractive investment climate and expand 

trade in products and services consistent with the terms of this Agreement. They shall take 

appropriate measures to encourage and facilitate the exchange of goods and services 

and to secure favorable conditions for long-term development and diversification of trade 

between the two countries 

• An objective of the agreement is also to hold consultations on specific trade matters, and 

those investment matters not arising under the Bilateral Investment Treaty, of interest to 

the Parties. 



US-SOUTH AFRICA TRADE AND INVESTMENT 
FRAMEWORK AGREEMENT  

The agreement between the US and South Africa holds 4 Sections and was signed on the 18th February 

1999. 

The agreement seek to: 

• expand trade in goods and services between them, within the framework and terms of this 

agreement 

• take appropriate measures to encourage and facilitate the exchange of goods and services, and to 

secure favorable conditions for long-term development and diversification of trade between the two 

countries 

• encourage private sector investment between the two countries, as a means of furthering growth, 

job creation, and economic development, and, to this end, will promote an open and predictable 

environment for investment and facilitate expanded contacts between their respective private 

sectors 



AGREEMENT BETWEEN US AND OMAN CONCERNING 
THE DEVELOPMENT OF TRADE AND INVESTMENT 

RELATIONS 

The agreements between USA and Oman was signed 7th July 2004 and hold 7 sections. 

The Parties affirm their desire to promote an attractive investment climate and expand 

trade in products and services consistent with the terms of this Agreement. They shall 

take appropriate measures to encourage and facilitate the exchange of goods and 

services and to secure favorable conditions for long-term development and 

diversification of trade between the two countries. 

The Councils also as objectives have to: 

• To seek the advice of the private sector, where appropriate, in their respective 

countries on matters related to the work of the Council 

• To seek the advice of the private sector, where appropriate, in their respective 

countries on matters related to the work of the Council 



AGREEMENT BETWEEN US AND YEMEN 
CONCERNING THE DEVELOPMENT OF TRADE 

AND INVESTMENT RELATIONS 

The agreements between USA and Yemen was signed 6th February 2004 and hold 7 

sections. 

• The Parties affirm their desire to promote an attractive investment climate and 

expand trade in products and services consistent with the terms of this Agreement. 

They shall take appropriate measures to encourage and facilitate the exchange of 

goods and services and to secure favorable conditions for long-term development 

and diversification of trade between the two countries.  

•  The Council will meet at least once a year and at such times as agreed by the two 

Parties.  

• The Agreement established works toward the removal of impediments to trade and 

investment flows. 

 

 

 



US-SRI LANKA TRADE AND INVESTMENT 
FRAMEWORK AGREEMENT  

The agreement between the United State of America and Sri Lanka was signed on the 25th July 2002 

and holds 10 sections. 

• The Parties affirm their desire to expand trade in products and services consistent with the terms of 

this Agreement. They shall take appropriate measures to encourage and facilitate in a  

mutually beneficial way the exchange of goods and services and to secure favorable conditions for 

long-term development and diversification of trade between their respective nationals and 

companies.  

• The Parties plan to coordinate, as appropriate, their efforts to advance the Doha Development 

Agenda. Such coordination should occur in the Joint Council, and in the various bodies of the WTO.  

• The Parties agree to initiate consultations on areas of cooperation that may be agreed by the Joint 

Council to liberalize trade and/or investment.  

• The Council is also responsible to monitor the parties bilateral trade and investment relations and 

identifying opportunities to expand trade and Investment. 

 



THAILAND-US TIFA ( BILATERAL 
AGREEMENT) 

 

• The agreement between the two parties came into force on the 23 October 2002  

compromising of 8 sections. 

• This agenda includes bilateral trade initiatives aimed at promoting economic 

growth, job creation, and competitiveness, as well as addressing unfair trade 

practices 

• The United States and Thailand have strong trade ties, which extends back to the 

1833 U.S.-Thailand Treaty of Amity and Economic Relations. Thailand is the United 

States’ 21st largest goods trading partner, with two-way goods trade between them 

totalling $40 billion in 2016 

 



 
US-INDONESIA TRADE AND 
INVESTMENT FRAMEWORK 

AGREEMENT 
 The agreement into force on the 16th July 1996 and consist of 10 sections. 

The agreements hold as objectives: 

• To monitor trade and investment relations, and to identify opportunities for 

expanding trade and investment.  

• To hold consultations on specific trade and investment matters of interest to the 

Parties and to negotiate agreements where appropriate.  

• To identify and work toward the removal of impediments to trade and investment 

flows.   

• To discuss other areas as mutually agreed by both parties  



US-MALAYSIA TRADE AND INVESTMENT 
FRAMEWORK AGREEMENT 

 
The Agreement between USA and Malaysia was signed on the 10th May 2004 and hold 8 

sections. 

• The Parties agree to cooperate, coordinate, and consider ways, as appropriate, to 

enhance and liberalize trade and investment between the two countries at the 

bilateral, regional and multilateral levels; including, as appropriate, to enhance their 

efforts to advance the Doha Development Agenda. Such cooperation and 

coordination should occur in the Joint Council established under Article Two of this 

Framework Agreement and in the various bodies of the WTO.  

The Council also hold the purpose to: 

•  Reviewing the bilateral trade and investment relationship and identifying 

opportunities to expand and liberalize trade and investment 



RTAS AND IORA’S EXPERIENCE 



MOST ACTIVE MEMBERS OF IORA MEMBERS- 
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TOTAL NUMBER OF BILATERAL INVESTMENT TREATIES(BITS) AND TREATIES WITH 
INVESTMENT PROVISIONS (TIPS) IN IORA MEMBER COUNTRIES (2017) 

Countries Total BITS BITS in force Total TIPS TIPS in force 

Australia 21 20 19 17 

Bangladesh 28 24 4 3 

Comoros 6 2 9 8 

India 68 59 13 9 

Indonesia 42 26 15 14 

 Iran 66 52 2 1 

Kenya 19 9 7 6 

Madagascar 9 8 5 4 

Malaysia 66 49 23 20 

Mauritius 46 28 11 9 

Mozambique 26 20 8 7 

Oman 34 26 12 7 

Seychelles 5 2 10 8 

Singapore 44 36 30 27 

Somalia 3 2 4 4 

South Africa 40 14 11 9 

Sri Lanka 28 25 6 4 

Tanzania 19 11 8 7 

Thailand 39 36 22 20 

UAE 54 36 12 6 

Yemen 37 23 5 5 

Total in IORA 700 508 236 195 

Total in the world 2954 2364 373 307 

% IORA's BITS and TIPS in 

world's total of BITS and 

TIPS 2017 23.70 21.49 63.27 63.52 



TOTAL NUMBER OF BITS AND TIPS IN IORA 
COUNTRIES 2017 

 



TOTAL NUMBER OF BITS AND TIPS IN THE 
WORLD AND IORA COUNTRIES 2017 



PERCENTAGE BITS & TIPS OF IORA 
IN WORLD TOTAL 2017 



MATRIX OF IORA IIAS (BITS) 
Countries Aus Bang Coms India 

Ind

o 
Iran Kenya 

Mada

g 
Malaysia Mauritius Mozam Oman Seyc Singa Somolia 

S 

Afr 
Sri Lanka 

Tan

z 
Thail UAE Yemen 

Australia 0       √                       √         

Bangladesh   0   √ √ √     √         √         √     

Comoros     0                                     

India   √   0           √ √   √       √   √ √ √ 

Indonesia √ √     0 √       √ √ √         √   √     

Iran   √     √ 0     √     √       √         √ 

Kenya             0                             

Madagascar               0   √                       

Malaysia   √       √     0               √     √   

Mauritius       √ √     √   0 √     √   √   √       

Mozambique       √ √         √ 0                     

Oman         √ √           0   √             √ 

Seychelles       √                 0                 

Singapore   √               √   √   0     √         

Somalia                             0             

South Africa           √       √           0           

Sri Lanka √     √ √       √         √     0   √     

Tanzania                   √               0       

Thailand   √   √ √                       √   0     

UAE       √         √                     0 √ 

Yemen       √   √           √               √ 0 

Source: International Investment Agreement Navigators (UNCTAD) 

√ - Signed and in force 



MATRIX OF IORA IIAS (TIPS) 

Countries Aus Bang Coms India Indo Iran Kenya Madag 
Malaysi

a 
Mauriti

us 
Mozam Oman Seyc Singa Somolia S Afr 

Sri 

Lanka 
Tanz Thail UAE Yemen 

Australia 0     √ √       √         √         √     

Bangladesh   0                             √         

Comoros     0                                     

India √   0 √       √     √   √         √ √   

Indonesia √     √ 0                                 

 Iran           0                               

Kenya             0                             

Madagascar               0                         

Malaysia √     √         0                         

Mauritius                   0                       

Mozambiqu

e 
                    0                     

Oman       √               0   √               

Seychelles                         0                 

Singapore √     √         √     √   0           √   

Somalia                             0             

South Africa                               0           

Sri Lanka   √                             0         

Tanzania                                   0       

Thailand √     √                             0     

UAE       √                   √           0   

Yemen                                         0 

Source: UNCTAD Investment Policy Hub; International Investment Agreement Navigation  

√ - Signed and in force 



MATRIX OF IORA COUNTRIES (GSP, GSTP& LDC) 
Countries Aus Bang Coms India Indo Iran Kenya Madag Malaysia Mauritius Mozam Oman Seyc Singa Somolia S Afr Sri Lanka Tanz Thail UAE Yemen 

Australia 0       GSP√ GSP√ GSP√ GSP√ GSP√                     GSP√ GSP√ 

Bangladesh GSP√ 0                                 LDCP√     

Comoros     0                                     

India GSP√ LDCP√   0 GSTP√ GSTP√     GSTP√   GSTP√     GSTP√     GSTP√ GSTP√ GSTP√     

Indonesia GSP√     GSTP√ 0 GSTP√     GSTP√   GSTP√     GSTP√     GSTP√ GSTP√ GSTP√     

 Iran GSP√ GSTP√   GSTP√ GSTP√ 0     GSTP√   GSTP√     GSTP√     GSTP√ GSTP√ GSTP√     

Kenya GSP√           0                             

Madagascar GSP√     LDCP       0                     LCDP 2015     

Malaysia GSP√     GSTP√ GSTP√ GSTP√     0   GSTP√     GSTP√     GSTP√ GSTP√ GSTP√     

Mauritius GSP√                 0                       

Mozambique GSP√     

LDC√ 

GSTP√ GSTP√ GSTP√     GSTP√   0           GSTP√ GSTP√ 

LDC2015√ 

GSTP√     

Oman                       0                   

Seychelles GSP√                       0                 

Singapore       GSTP√ GSTP√ GSTP√     GSTP√   GSTP√     0     GSTP√ GSTP√ GSTP√     

Somalia GSP√                           0             

South Africa                               0           

Sri Lanka GSP√     GSTP√ GSTP√ GSTP√     GSTP√   GSTP√           0 GSTP√ GSTP√     

Tanzania GSP√ GSTP√   

LDC√ 

GSTP√ GSTP√ GSTP√     GSTP√   GSTP√           GSTP√ 0 

LDC√ 

GSTP√     

Thailand   

LDC√ 

GSTP√   GSTP√ GSTP√ GSTP√     GSTP√   GSTP√     GSTP√     GSTP√ GSTP√ 0     

UAE GSP√                                     0   

Yemen GSP√     LDC√                                 0 

GSP(1966)- Bangladesh, Indonesia, Iran, Kenya, Madagascar, Malaysia, Mauritius, Mozambique, Seychelles, Somalia, Sri Lanka, Tanzania, UAE and Yemen 

GSTP(19.04.1989) 10 IORA countries- Bangladesh, India, Indonesia, Iran, Malaysia, Mozambique, Singapore, Sri Lanka, Tanzania and Thailand 

 

 



MATRIX OF IORA’S RTA(BILATERAL & PLURILATERAL) 

    21*21 Matrix of IORA's Regional Trade Agreements Bilateral and Plurilateral 2017                     

Countries Aus Bang Coms India Indo Iran Kenya Madag Malaysia Mauritius Mozam Oman Seyc Singa Somolia S Afr Sri Lanka Tanz Thail UAE Yemen 

Australia 0     
2011* ASEAN 

2012*       
ASEAN 

2013 B√         
ASEAN 

2003 B√         
ASEAN 

2005 B√ √*   

Bangladesh   0   
SAFTA 

2006√                         2013*         

Comoros     0       P√ P√   P√ P√   P√         P√       

India 2011* 
SAFTA 

2006√   0 
ASEAN 

IND√       B√ 2016*       2005B√     
SAFTA 

2001B√   2004B√     

Indonesia 
ASEAN 

2012*     
ASEAN 

INDB√ 0 2015*     ASEANB √         ASEANB√         ASEANB√     

 Iran         2015* 0 2010B√                             

Kenya     P√   2010B√   0 P√   P√ P√   P√     P√   P√       

Madagascar     P√       P√ 0   P√ P√   P√     P√   P√       

Malaysia 2013B√     2011B√ ASEANB√       0         ASEAN B√         ASEAN B√     

Mauritius     P√ 2016*     P√ P√   0 P√   P√     P√   P√       

Mozambique     P√       P√ P√   P√ 0   P√     P√   P√       

Oman                       0               P√ P√ 

Seychelles     P√       P√ P√   P√ P√   0     P√   P√       

Singapore 2003 B√     2005 B√ ASEAN B√       ASEAN B√     P√   0       ASEAN B√ √*   

Somalia                       P√     0         P√ P√ 

South Africa     P√ 
SACU 

2011*     P√ P√   P√ P√   P√     0   P√       

Sri Lanka   2013*   
SAFTA 

2001B√                         0         

Tanzania     P√       P√ P√   P√ P√   P√     P√   0       

Thailand 2005 B√     2003 B√ ASEAN B√       ASEAN B√         ASEAN B√         0     

UAE √*                     P√   √*           0 P√ 

Yemen                       P√               P√ 0 

Source: WTO Data on Regional Trade Agreements, updated on 25.08.2017 

P stands for plurilateral regional trade agreements such as:   

ASEAN (formed in 08.08.1967) - Brunei, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippines, Singapore, Thailand and Vietnam. 

GCC (formed in 11.111981) – Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and UAE.  

EAC (07.07.2000) – Burundi, Kenya, Rwanda, South Sudan, Tanzania and Uganda 

COMESA (05.11.1933) - Djibouti, Eritrea, Ethiopia, Egypt, Libya, Sudan, Comoros, Madagascar, Mauritius, Seychelles, Burundi, Kenya, Malawi, Rwanda, Uganda, Swaziland, Zambia, Zimbabwe and Congo.  

SADC (17.08.1992) – Angola, Botswana, Congo, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe 

SAPTA (11.04.1993); SAFTA (06.01.2004) 

B√ stands for bilateral regional trade agreements 

P√ stands for plurilateral regional trade agreements. 

* stands for ongoing bilateral and plurilateral dialogues on regional trade agreements 



CONCLUSIONS 

I. The reforms of international investment regime phase 2 as agreed in UN conference on Trade and 

Development related with investment innovation and entrepreneurship; productive capacity 

building and sustainable development may be implemented. (Oct 2017) 

II. The establishment of a permanent investment tribunal in appellate mechanism. 

III. A strong internal structure(s) for preparing and carrying out actions with solid processes and 

decisions making and implementation capacities such as sustained internal coordination among 

state bodies, awareness raising and capacity building  

IV. A call for a coordinated approach to IIA regime reform, supported by multilateral back stopping. 

V. The high degree of coordination at various levels of policy making; (national, bilateral and 

regional, as well as multilateral) is required for creating a less fragmented and more balanced, 

stable and predictable IIA regime that leads to sustainable development. This needs to be 

incorporated in designing, modification of the new/existing PTAs to make them equitable and 

inclusive. 



THANK YOU 


