
5.

THE PRIVATIZATION PROCESS

5.1Public 

sector

Experience reveals that two essential prerequisites must be in place if the policy topromote 
private sector participation in ports is to be implemented successfully. These are:

a)

Defining 

policy aims and operational objectives

The desire to involve the private sector in the management and provision of port
infrastructure and services is prompted by a recognition that: government regulations and
processes are not always conducive to efficient operations of commercial activities; that the
private sector has a number of strengths relative to the public sector in this field; investment
sources outside government must be tapped; and several other factors, alone or in combination,
which were outlined in Section 4 above. Once identified, these policy aims must then' betranslated 

into quantifiable operational objectives so that government's intention and purpose ismade 
transparent from the outset.

b) Strong government commitment

There must be a strong commitment by government to proceed with the exercise.Experience 
has clearly shown that in the absence of strong determination by the responsibleministers, 

little effective change will occur.

One way of demonstrating this commitment is by putting in place the appropriate
legislative, regulatory and institutional framework. In many countries, this requires extensive
changes and legal drafting but care and consideration taken at this stage will remove a chain of
future frustrations, difficulties and disappointments. The private sector must be assured that
their commitment and investments are being safe-guarded, otherwise their interest will beminimal 

at best. Simultaneously, clear legislation enhances public confidence that nationalpriorities 
are being protected and that the release of national assets represented by privatization,

is well thought out.

It is imperative that these prerequisites are properly considered and defined at the o.utsetof 
the "privatization" exercise in order to provide direction to the various institutions and parties

that will be closely involved with the process.

Institutional 

upgrading

Private sector participation in the management and provision of port infrastructure andservices 
is still in the early stages for many of the countries in Asia and the Pacific. It is notsurprising, 

therefore, that public sector experience is limited and virtually everything that has tobe 
done is unprecedented. This often causes delays or, worse, confusion in the private sector, as
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government committees have to be established, relevant legislation including regulations and
guidelines amended, policies revised, negotiation with labour organizations conducted and
agreement with the new operating companies worked out. Much of this delay and confusion may
be avoided if certain preparations are made prior to the commencement of the exercise.

F or example, in Malaysia it is now recognized that greater effort in creating a business
environment for private sector participation before commencing specific action would have
facilitated the process. F or instance, the container terminal at Port Klang was selected for
"privatization" before the necessary enabling legislation was in place. As a direct result,
Malaysia had to develop new policies and legislation at each step before continuing with the
process. A more comprehensive approach could have ensured that the legal framework was
enacted before promotion of greater private sector participation began.

Nevertheless, in many governmental systems, the full and foffilallegislative process can
be quite lengthy. Economic pressures for improved port gateways for the nation's trade may
dictate that administrative action, where possible, is relied upon to smooth the way for the initial
privatization efforts. Ideally, however, the following steps would be undertaken: \

Assess existing policies and legislation to determine necessary amendments and
identify restrictions that may hinder initiatives to promote greater private sector
participation in the public enterprises (in this case the port sector);

Define the type of arrangement by which the government wishes the private sectorto 
participate. For example, if a management contract is contemplated, procurement

laws need to be reviewed and perhaps revised;

Set general performance guidelines;

Formulate 

the responsibility, guidelines and machinery for evaluating bids from theprivate 
sector as well as the level of transparency of such processes;

Determine whether foreign investments are to be induced in the effort to promote
greater private sector participation. If so, to determine the kinds of constraints ordisincentives 

that exist and take appropriate action to effect changes andimprovements; 
and

Bring government officials involved in port activities into the policy making proc.ess
from the outset.

Labour reform

Labour cannot be ignored in any move toward commercialization or privatization. Nor
can its initial reactions (ordinarily negative) be allowed to derail a process deemed to have
widespread national benefits which will be achieved through enhancing trade and economic
growth. Waterfront labour has traditionally been militant, worldwide, in protecting its own
interests. In addition, in countries such as those of South Asia where high levels of
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underemployment permeate the economy, resistance to change is not limited to the port sector.
Attempts to solve all contentious society-wide issues prior to proceeding is a recipe for paralysis.
At the same time, an attitude of forcing through change in the face of legitimate concerns can
lead to stalemate. Communication and dialogue but also firmness of commitment areprerequisites 

for progress.

A comprehensive labour reform strategy would take into consideration the crucial issueslisted 
below. It would be unusual to be able to tackle all of the issues simultaneously. That is

why some governments have opted for gradual movement in planned stages across the spectrumof 
commercialization -corporatization -privatization.

Labour 

issues

Organization of labour;
Number of employees;
Streamlining of the work force;
Contract conditions for employment;
Improved working practices;
Negotiating machinery and dispute procedures;
Employment safeguards;
Personnel and manpower development; and
Training.

5.2

A privatization action plan for the public sector

A number of governments and ports in Asia have advertised investment opportunities and
received widespread expressions of initial interest but no firm follow-up proposals or, ultimately,
no finalized contract. The inability to attract detailed offers or final agreement can often be
attributed to the following factors:

timing was in the very early days of economic liberalization or uncertainty resulting
in investor misgivings;

national 

guidelines on how to proceed were nonexistent;

the 

port had neither a formal follow-up programme nor a detailed set of projectparameters 
as the basis for discussions/negotiations; and

on some occasions the "opportunities" on offer, either prima facie or because ofconditions 
attached, lacked commercial viability.

Nevertheless, there is strong evidence of ongoing private sector interest in port investment
opportunities. This continued attraction results from growing enthusiasm for investment
(properly packaged) in the ports sector in general. In order to capitalize on this interest well-
planned action is needed.
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Action programme for implementing "privatization" projects

The following action programme outlines the essential steps for a legitimate and
transparent test of investor interest in any new B.O.T. port project and the subsequent actions
necessary to convert such interest into a contract mutually beneficial to the government and the
private developer. Similar steps, although potentially on a faster track, could be taken for
soliciting private sector interest in an established facility. Introduction of a pre-qualification
phase, as recommended herein, is considered a useful approach in avoiding subsequent
controversy over the award of contracts.

Action 1:

Identify 

priority project(s)

Any project, whether publicly or privately funded, should be
defined within an overall planning context.

Comment:

Responsibility: Sponsoring port, in the first instance; Ministry in the case ofperceived 
nationwide requirements.

As part of management's ongoing planning process; certainly prior
to embarking on privatizatio!l or bid solicitation.

Timing:

Action 2: Identify those priority project(s) where private sector
participation is desired

From within the set of priority projects, specific projects should
be selected for private sector participation. This may be due to
public sector resource limitations, due to expectations that the
private sector will perform more effectively, or due to judgement
that the risk/reward ratio favours direct user involvement.

Comment:

Responsibility: Sponsoring port or Ministry.

Timing:As 

part of management's ongoing planning and budgeting process.

Action 3: Conduct pre-feasibility and assessment of commercial
viability

Comment: Publicly-promoted projects must be "sold" to prospective private
investors. If the project is truly deemed a priority (from either a
port-specific or a national standpoint), the public sector should not
wait patiently for the opportunity to be "discovered" by the private
sector. Market, technical, cost and revenue factors should be
addressed.
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Responsibility:

Sponsoring port.

Timing:

Five years before facility/service is required to come on line.

The assessment should require no more than six months.

Duration:

Action 4: Identify related infrastructure investments essential to
viability of proposed project

Necessary 

ancillary investments (e.g., for road or railway
linkages) including funding sources must be identified and
schedules realistically estimated. ' .

Comment:Responsibility:

Sponsoring port.

Timing:

Can be undertaken simultaneously with pre-feasibility assessment
or immediately upon arriving at a positive conclusion to pre-
feasibility assessment.

Duration:

In parallel with prefeasibility assessment (6 months).
Determination of potential sc.hedule for public funding may take
longer but -need not delay subsequent actions.

Action 5: Prepare and publicize project outline

Outline should be based on the pre-feasibility assessment and
should place the project in the context of wider port and
infrastructure plans. Media (newspaper/magazines etc) should be
used to communicate new opportunities to potential investors.

Comment:Responsibility:Sponsoring 

port.

Timing:

Immediately upon conclusion of Actions 3 and 4.

Duration:

One month

Action 6: Prepare summary of privatization parameters for distribution
with project outline

Summary should include broad terms and conditions ofinvestment/operations, 

desired/mandatory qualifications,procedures 
for pre-qualification and for final selection, and format

for pre-qualification submittals. The pre-qualification criteria
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requires particular attention to narrow the field to the very best
tenderers.

Responsibility:

Sponsoring port; review by Ministry.

Timing:

Simultaneous with Action 5.

Duration:

Should ordinarily require no more than one month if a proper
privatization programme with guidelines is already in place.

Action 7:

Prepare 

pre-qualification advertisement

Comment:

Advertisement may be dictated by regulation, however, it should
contain sufficient detail to inform audiences of the nature of the
project, the seriousness of public sector ~ponsor, requisit~
qualifications of bidders and anticipated schedule for pre-
qualification and for project award. Availability of project outline
and privatization parameters should be noted and a reasonable fee
may be levied for their delivery. Any fee, however, should not beprohibitive 

as the intent is to attract the maximum amount of
exposure. Screening should .take place through careful andrigorous 

pre-qualification, rather than through overpricing
information materials.

Responsibility:

Sponsoring port.

Timing:

To correspond to completion of Actions 5 and 6.

One day.

Duration:

Action 8: Publish advertisement

Comment:

Whilst governmental regulations may mandate widespread
domestic distribution, publication in international media should
also take place. Trade press advertising locations could include
Lloyd's List and/or Lloyd's List Maritime Asia, Containerisation
International or International Bulk Journal (as appropriate), Port
Development International, etc. (International advertisementpresumes 

that foreign parties would be allowed to participate:)

Responsibility:

Sponsoring port.

Timing:

Only when commitment to proceed is strong after Action 7.
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Duration:

As mandated locally, but minimum of three times each in daily
publication is recommended. One time each in monthlies. Two
months should be allowed for reply after publication.

Action 9: Contact selected parties for direct canvassing

It is assumed that the sponsoring port and Ministry are actively
interested in attracting the very best investor/operator team in
order to benefit the port and the nation. Accordingly, recruitment
should not be left solely to chance that advertisements will fully
succeed in publicising the opportunity. Initiative should betakento 

identify major industry participants and to notify them directly.
A letter from the Port Chairman enclosing the advertisement
should suffice.

Comment:Responsibility:

Sponsoring port.

Timing:

Simultaneous with publication of advertisement.

Duration:Two 

months should be allowed for reply.

Action 10: Distribute project outline to respondents

None.Comment:Responsibility:

Sponsoring port.

Timing:Immediately, 

upon receipt of documents containing individual
expressions of interest to acquire/purchase the documents

Duration:

Two months should be allowed for candidates' submission of pre-
qualification materials in the event the project has been
internationally advertised.

Ac,tion 11: Prepare prequalification "short-list"

Comment:

This is an important step which should be undertaken rigorouslyto 
include only qualified candidates and to avoid future

controversy. Full documentation of the process is essential.
Ordinarily, a maximum of five parties should be short-listed. A
longer short-list will discourage the major effort required inpreparing 

a tenderers formal bid.

Responsibility:

Sponsoring port.
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Timing:

Immediately upon expiration of period for submission of pre-
qualification documents.

Two months

Duration:

Action 12: Prepare detailed bid documents

Bid documents should detail the expected performance of the
bidder in investment and operation, the schedule, the nature. of the
anticipated financial bid, the required contents of the bid package
and the criteria to be used for selection.

Comment:Responsibility:Sponsoring 

port.

Timing:Ordinarily, 

the bid documents should be prepared following
Action 7 and may be simultaneous with Actions 10 and 11 so they \can 

be distributed as soon as the pre-qualification process iscompleted. 
References to the bid documents may be useful withinthe 

short listing process. In the event that there is uncertainty asto 
the level of market interest in the opportunity, it could bepossible 

to wait until evidenc.e of a positive response from
qualified parties. However, a proper pre-feasibility assessment
(Action 3) should preclude the possibility that a project will be
advertised which generates no interest.

Duration:

Two months.

Action 13:

Distribute 

bid documents

None.Comment:

ResponsibiJity : Sponsoring port.

Timing:

Immediately following completion of Action 11

Duration:

One day. Three months should be allowed for response by short-
listed bidders.

Action 14: Respond to technical queries during tender period

Substantive queries received and replies sent should be distributed
to all short-listed parties.

Comment:Responsibility:Sponsoring 

port.
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Timing:

Throughout the three month tender period.

Three months.

Duration:

Action 15:

Evaluate 

tenders

Comment:

This action should be undertaken rigorously to ensure maximum
compliance with bid documents, select the best proposal from the
port and national perspectives, and to avoid future controversy.
It must be recognized-that bids received may not be 100 per cent
in compliance with the bid documents, hence professional/
managerial j udgement will be required. Full documentation of the
process is essential.

Responsibility:

Sponsoring port.

Timing:

Immediately following bid submission closing date.

Three months.

Duration:

Action 16:

Negotiate 

with the top-ranked bidder

5.3Private 

sector

It is not only the public sector which must work to prepare a proper foundation for
privatization. Private investors, some of whom may be new to the port sector, should also follow
a rigorous programme of evaluating their objectives and opportunities.

5.4 A privatization action plan for the private sector

Suggested 

private sector actions include:

a)

Identify 

and prioritize potential commercial opportunities of interest

b)

Identify 

Government's objectives in privatization/commercialization and in target
sector

c)

Evaluate 

legal and regulatory environment in which one must bid and must operate

pre-qualification criteria, if any
selection criteriaoperational 

conditions
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Prepare and submit pre-qualification documents tailored to established criteria (if
privatization/commercialization project has been initiated by Government rather
than by private party itself)

d)

When pre-qualified (if necessary), conduct commercial feasibility assessmentincluding:e)

investment plan and scheduleoperations 
plancommercial 

valuation, based on anticipated revenue streambid 
price to Government .business 

plan

If 

project includes existing facilities, conduct second project valuation to determine
depreciated capital value of assets to be acquired and commercial value of thebusiness 

(to have at hand during negotiations)

f)

Prepare formal offer tailored to identified selection criteriag)

Submit offer in compliance with designated procedures if project initiated by
Government, or directly if initiated by private party .

h)
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