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Introduction - Transition

Limitation of the current discussions at the 
WTO to investment facilitation reflects the wish 

of countries to avoid the thorny (past and 
present) issues  

- Investment liberalization 

- investment protection

- ISDS

Must continue their work on the issue of 
investment cooperation and facilitation. 

Focus of this work on sustainable 
development is important while 

increasing realization rate.

How to designing new processes to 
promote not just any investment, but 
investment that advances sustainable 

development?



Linking which SDGs to Investment facilitation?

SDG 8 

• Promote sustained, inclusive 
and sustainable economic 
growth, full and productive 
employment and decent work 
for all (Targets 8.2, 8.3, 8.4)

SDG 9

• Promote inclusive and 
sustainable industrialisation 
and foster innovation (Targets 
9.1, 9.2, 9.3, 9.4, 9.5, 9.A, 9.B, 
9.C) 

SDG 12

• Ensure sustainable 
consumption and production 
patterns (all targets)

SDG 13

• Take urgent action to combat 
climate change and its impacts 
(Targets 13.A, 13.B)

SDG 17

• Strengthen the means of 
implementation and rivatalise 
the global partnership for 
sustainable development

Etc …



Linking effectively SDGs to Investment 
facilitation?

Corporate 
Social 
Responsibility 
relates to 
many SDGs

Investors must achieve the highest possible level of contribution to 
sustainable development and adopt socially responsible practices 

Objective of promoting the use of sustainable technologies 

Objective of full respect human rights of those involved in the activities 
of the companies.

Obligation to keep the national focal point informed about their 
internal corporate social responsibility policies and practices.

…



Contribution to sustainable development

Investors must achieve the highest possible level of contribution to sustainable 
development and adopt socially responsible practices.

• E.g. Targets 12.A and 12.B work towards strengthening developing countries’ scientific and 
technological capacity towards more sustainable patterns of consumption, production, and 
tourism. 

In ISDS, Tribunals in Salini, MHS and CSOB, concluded that the investment 
must: 

• (a) be made for the public interest; 

• (b) transfer know-how; 

• (c) enhance the GDP of the host state; and 

• (d) have a positive impact on the host state’s development.



Contribution to sustainable development

In direct contrast, the majority of these cases have one element in common — they have 
rejected or downplayed the criterion of economic development due to the perceived 
difficulty or impossibility of ascertaining its scope.

E.g. in L.E.S.I. S.p.A. et ASTALDI S.p.A. v. Algeria. 
• In this award, the tribunal took the view that it did not seem necessary that the investment contribute to the 

economic development of the country; this was a condition that the tribunal considered to be difficult to establish, 
and one that was implicitly covered by the other three elements of an ‘investment.’

WTO IF could, at least, define investment to have a positive impact on 
the host state’s development.
• See Sauvant/Mann criteria for Sustainable investment



Sustainable technologies

• Part of CSR related issues that IF could 
address

Objective of promoting the use 
of sustainable technologies

• E.g. Japan and Korea BITs 
Use (and abuse) of performance 

requirements prohibition 
against developing countries 

interests

• National PR not the solution either 
(ACIA Art 7 questioning)

Potential litigation (WTO) 
and/or arbitration (ISDS)



TRIMs + case-law

Mobil and Murphy v. Canada 2012 Decision 
on Liability and on Principles of Quantum 

found that

“research and development guidelines 
imposed requirements to make 

expenditures on services contrary to 
Article 1106”

Mobil Investments Canada Inc. and 
Murphy Oil Corporation v. Government of 

Canada, ICSID Case No. ARB(AF)/07/4, 
Decision on Liability and on Principles of 

Quantum, 22 May 2012
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Categories of performance requirements

Category Performance requirement

Prohibited by the
TRIMs Agreement
And ACIA

• Local content requirements
• Trade-balancing requirements
• Foreign exchange restrictions related to the foreign-exchange inflows attributable to an enterprise
• Export controls

Prohibited, conditioned or
discouraged by IIAs at bilateral or 
regional levels

• Requirements to establish a joint venture with domestic participation
• Requirements for a minimum level of domestic equity participation
• Requirements to locate headquarters for a specific region
• Employment requirements
• Export requirements
• Restrictions on sales of goods or services in the territory where they are produced or provided
• Requirements to supply goods produced or services provided to a specific region exclusively from a 

given territory
• Requirements to act as the sole supplier of goods produced or services provided
• Requirements to transfer technology, production processes or other proprietary knowledge
• Research and development requirements

Investment facilitation Promoting the use of sustainable technologies by internationalizing and multilateralizing
• Requirements to transfer technology, production processes or other proprietary knowledge
• Research and development requirements
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Human Rights as one objective with different 
means

Objective of full 
respect human 
rights of those 
involved in the 
activities of the 

companies.

Many of the IF 
proposals 

incorporate these 
notions 

Peoccupation with 
respecting member 

priorities, policies, and 
domestic goals are 

enshrined in much of 
the proposed language 
through the repeated 

use of expressions, 
such as 

“in accordance with the laws 
adopted by the host 

Member,” 

“in accordance with 
Members’ international 

commitments,” 

“in accordance with the 
national policies of 

Members,” 

“consistent with the 
international obligations and 

commitments of the host 
Member,” 

“as established in the law of 
the host Member,” and 

“respecting local political 
processes and activities.” 



Enforcement / Implementation

Soft law v hard law dilemma

• Binding nature of the law vs enforcement mechanisms

• BEPS not binding but successful / UN Chap VII binding but…

• WTO itself an hybrid: binding rules but DSB doesn’t have retroactive effect (ex nunc vs ex tunc)

• Perhaps, only some IF provisions should be binding subject to different enforcement mechanisms 
(domestic or international)

Obligation to keep the national focal point informed about their internal corporate 
social responsibility policies and practices.

• Domestic monitoring systems which could be combined to multilateral review (WTO TPRM)

• Soft law subject to peer review

• In any case, yes, needs to move away from ISDS (and even ICS “forced perspective”)



Concluding remarks

There is no one path 
towards sustainable 
development. 

• Need to move away from 
binding/standard BITs

• Essential to ensure that IF 
provisions work in tandem with 
developmental policies that are 
tailored to domestic institutional 
realities.

Allowing for institutional 
flexibility and diversity in 
WTO TFA was a significant 
regulatory milestone. 

• In consonance with the specific 
target 10.A under SDG 10

A possible WTO deal on IF 
would work towards the 
same SDG target. 

• Much like the TFA, IF provisions 
will play a role similar to that of a 
compass, generally guiding the 
direction in which facilitation 
measures are conceived. 


