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SUMMARY NOTES 

 

 

INTRODUCTION 

 

(1) The Asia-Pacific Foreign Direct Investment (FDI) Network was held in Bangkok, Thailand on 2 

and 3 November 2017. The meeting was held as part of the fifth Asia-Pacific Trade and Investment 

Week held from 30 October to 3 November 2017. The meeting was attended by 23 representatives 

from 16 countries including Armenia, Azerbaijan, Bangladesh, Bhutan, Cambodia, Kyrgyzstan, Lao PDR, 

Malaysia, Mongolia, Myanmar, Nepal, Solomon Islands, Sri Lanka, Thailand, Uzbekistan, and Viet Nam. 

Thirteen resource persons presented at the meeting and two representatives from other 

intergovernmental and non-governmental organizations.  

 

(2) The aim of the Network is to share experiences and best practices on FDI policy making, 

promotion and facilitation in the region. For this purpose, the Seventh Meeting discussed current 

developments and challenges in investment rule making and FDI related policies, and explored ways 

to improving the national legal frameworks and policies and IIA system to ensure it better supports 

the achievement of the 2030 Agenda for Sustainable Development. 

 

(3) The meeting was opened by Mr. Marc Proksch, Chief of Investment and Enterprise 

Development Section, Trade, Investment and Innovation Division, ESCAP. He welcomed all members 

and emphasized the importance of the Network as platform for policymakers and experts to share 

experience and learn from each other. He also outlined the importance of policy, promotion and 

facilitation of FDI as means of implementation for achieving the sustainable development goals 

(SDGs). 

 

(4) All presentations can be accessed along with the programme at:  

http://www.unescap.org/events/seventh-meeting-asia-pacific-foreign-direct-investment-fdi-

network 

 

SUMMARY OF PRESENTATION AND DISCUSSION 

 

A. Trends and developments in foreign direct investment (FDI), national policies and 

international agreements on investment in Asia and the Pacific  

 

(5) Ms. Soo Hyun Kim, Associate Economic Affairs Officer, Trade, Investment and Innovation 

Division, ESCAP presented the recent trends and developments in FDI in the Asia-Pacific region as 

described in ESCAP’s Asia-Pacific Trade and Investment Report (APTIR). She noted that FDI inflows to 

the region had contracted by 3% in 2016 compared with the previous year, possibly due to timid 

growth, low commodity prices, and structural reforms towards strengthening higher value-added 

industries in leading economies in the region. However, it was noted that greenfield FDI inflows 
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increased significantly, showing investor’s continued and future oriented interest and confidence in 

the region. She also noted that FDI outflows from the region had increased significantly, further 

establishing the region as a major outward investor. She then outlined national policies on investment 

which were mainly related to relaxation on foreign ownership, privatization, and promotion and 

facilitation of FDI. The following discussion focused on the contribution of FDI to development, and 

the need for host countries to put in place the right policy framework to counter negative 

environmental and social externalities.  

 

B. Investment provisions in regional integration agreements and frameworks 

 

(6) Dr. Julien Chaisse, Professor and Director, Centre for Financial Regulation and Economic 

Development, Faculty of Law, The Chinese University of Hong Kong provided updates on ongoing 

negotiations of the Regional Comprehensive Economic Partnership (RCEP). He highlighted the two 

roles of investment treaties: reducing restrictions to investment and guaranteeing standards of 

treatment and protection. He noted that fair and equitable treatment (FET) and most-favoured nation 

(MNF) treatment were the most violated provisions by developing countries in the context of Investor-

State Dispute Settlement (ISDS). Breaches of FET include (a) lack of consistency (b) lack of 

reasonableness, (c) denial of justice, or (iv) lack of transparency. He explained that RCEP takes the 

approach of taking stock of existing IIAs then carving out some components. He also noted that RCEP 

has the potential to consolidate multiple bilateral investment agreements (BITs)/regional trade 

agreements (RTAs) involving RCEP participating countries. 

 

(7) Ms. Madelyn Joy Almazora, Senior Officer, Services & Investment Division, ASEAN Secretariat, 

provided an overall review of the development of the ASEAN investment frameworks, especially of 

the ASEAN Comprehensive Investment Agreement and of the ASEAN Economic Community. The 

objectives of such frameworks are to create and open investment regime in ASEAN based on 

international best practices, notably through (a) progressive liberalization of investment regimes, (b) 

increasing protection of investors, (c) improvements in transparency and predictability of investment 

rules; and (d) joint promotion of the ASEAN region for investment. She also highlighted milestones 

and key achievements of the ASEAN Economic Forum in liberalizing markets, enhancing the 

connectivity and mobility in the ASEAN region and narrowing the development gap, leading ASEAN 

countries to better integration with the global economy.  

 

C. Implications of regional integration efforts for investment. 

 

(8) Dr. Manjiao Chi, Professor of Law, Xiamen University explained the Belt and Road Initiative 

(BRI) - its objectives, legal framework, issues and suggested improvements. The BRI is politically driven 

but also addresses the need for investment in exports along with structural reform to prevent the 

slowdown of the Chinese economy. He further highlighted that the BRI is not institutionalized and 

relies primarily on BITs. BRI could be described in various ways: (a) a system of comprehensive 

agreements, (b) intensive institution building towards the establishment of a formal international 

organization (c) a platform for regional governance without formal institutionalization. With regards 

to investment governance, and particularly the ISDS instruments, he argued that IIAs in Asia and the 

Pacific would compensate for the lack of a multilateral investment framework, and could help solve 
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the fragmentation of BITs with different provisions. He also proposed that a multilateral agreement 

on investment would be the best solution, however, in practice very difficult to implement. 

 

(9) Dr. Shintaro Hamanaka, Economic Integration Studies Group, Development Studies Center, 

Institute of Developing Economies of Japan External Trade Organization (IDE-JETRO) made a 

presentation that focused on regional efforts to simplify the Asian Noodle Bowl of IIAs.  He argued 

that ISDS cases are fueled by the varying quality of IIAs signed in the Asia-Pacific region and the fact 

that new treaties are less often enforced than old treaties with imprecise provisions. The 

interpretation of IIAs is also complicated by the fact that MFN provisions are subject to varying degree 

of interpretation, and investors will often change investment destination for better protection. Thus, 

reforms to consolidate the noodle bowl need to address the lack of clarity of MFN provisions in IIAs.  

 

D. Sustainable development-oriented IIA reform 

 

(10) Mr. Thomas van Giffen, Investment Policy Expert, Policy Research Section, Division on 

Investment and Enterprise, United Nations Conference on Trade and Development (UNCTAD) talked 

about the modernization of the stock of existing IIAs and introduced UNCTAD databases. By mapping 

old and new treaties and linking them with ISDS cases, it appears most of these cases are based on 

treaties concluded before the year 2010. Several reforms options have been evoked to fix, replace or 

add new elements to existing investor-State arbitration mechanisms. He demonstrated the UNCTAD 

databases such as IIA Navigator and Investment Law Navigator, and its usefulness for investment 

policy evaluation and for future research. The UNCTAD navigator provides detailed option for IIAs 

reforms, to ensure responsible investment, reform investment status settlement and enhance 

systemic consistency of investment agreements. 

 

(11) Countries shared their views and experiences on the modernization of IIAs. Ms. Ganga 

Hiroshini Palakatiya, Deputy Director, Board of Investment of Sri Lanka, Research & Policy 

Advocacy Department shared Sri Lanka’s experience in using BITs as tools for investment 

facilitation. Still, it pursued sustainable development oriented provisions in new BITs. Mr. 

Aung Naing Oo, Director General of Directorate of Investment and Company Administration 

(DICA), Ministry of Planning and Finance, and Secretary of Myanmar Investment Commission 

(MIC) shared its successful experience in unifying its investment laws last year in accordance 

with OECD policy options. The following discussion shed light on whether to make new BITs 

comply with national laws, or to incorporate BITs into the national law corpus and adapt 

national laws accordingly. Either way, the idea was to achieve coherence between them.  

 

E. ISDS prevention and management 

 

(12) Mr. Joao Ribeiro-Bidaoui, Head, UNCITRAL Regional Center for Asia and the Pacific, United 

Nations Commission on International Trade Law presented the UNCITRAL transparency standards on 

ISDS. He first stated that UNCITRAL doesn’t settle disputes but develops arbitration rules for use by 

any country. He argued that option for transparency in ISDS can bring many advantages for States 

such as showing good governance and commitment to the rule of law at the international level and 

enhancing the quality of decision making.  He further presented the content and scope of application 

(opt-in or opt-out) of the UNCITRAL arbitration rules. He recommended that all governments 
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participate in the Working Group III, which had a “broad mandate to work on the possible reform of 

ISDS” which would be government-led on the basis of consensus and full transparency.  

 

(13) Dr. Manjiao Chi, Professor of Law, Xiamen University, made a presentation on dispute 

preventive provisions (DPP) in IIAs, especially in the context of an explosion of IIAs and ISDS cases. 

Prevention is needed because ISDS cases pose a heavy financial burden on states, create 

administrative difficulties and involve lengthy proceedings, and can lead to regulatory limit on host 

states. In addition, many ISDS cases are concluded in favour of investors (around 1/3 of ISDS 

arbitrations). He presented characteristics of different DPP provisions, including dispute filtering 

provisions, early alert provisions, dispute dispersing provision and local remedies provisions. DPP 

should be used with care, as they may deter FDI if too strictly or unclearly applied.  

 

(14) Mr. Rahul Donde, Senior Associate, Lévy-Kaufmann-Kohler, Attorneys at Law presented tools 

to manage investment disputes, stating that very few exist to effectively run investment arbitration. 

He reviewed the importance of effective ISDS management, which includes the need to lower the high 

cost of arbitration for states, even when they win the case. He then presented crucial policy tools for 

effective ISDS management, including the use of (a) an intra-governmental lead agency, (b) an external 

counsel, or (c) an external advisor. He also emphasized the need to ensure that state objectives are 

not compromised, that necessary funding is available and the need to build domestic capacity in 

dealing with investment disputes.  

 

(15) Ms. Nguyen Minh Huyen, International Law Department, Ministry of Justice, Viet Nam 

presented her country’s initiatives to prevent investment disputes. She noted that consulting with 

local authorities is the most commonly used type of actions by investors in Viet Nam when facing 

investment disputes, followed by mediation and conciliation.  

 

F. Overview of the Handbook on policies, promotion and facilitation of FDI for sustainable 

development in Asia and the Pacific 

 

(16) Mr. Marc Proksch outlined the content of the FDI Handbook.  He noted that the FDI Handbook 

provides FDI policymakers with the necessary tools to promote, attract and facilitate FDI for 

sustainable development both at the national and subnational level. He also requested the 

participants to share case studies on various aspects of FDI in their countries with the Secretariat.  

 

G. Enhancing sustainable investment in LDCs and LLDCs 

 

(17) Mr. Marc Proksch delivered a presentation on actions to attract sustainable FDI and to 

improve the image of the host country/location. He argued that incentives usually offered by 

countries to attract investment are rarely effective, as they were similar in every country in 

the region.  Governments should instead focus on the promotion of specific location to attract 

investment, improving their image and competitive advantages. Mr. Proksch explained the 

need to benchmark investment location with other locations that present similar 

characteristics on the basis of their competitive advantages. He pointed out that investor 

perception studies were useful to identify investors’ needs and perceptions of specific 

locations which may be wrong or biased and need to be corrected. In the following discussion, 
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Mr. Sophal Suon, Director, Public Relations and Investment Promotion Department, Council for 

Development of Cambodia shared his country’s experience with decentralization of 

investment promotion policies to local authorities, highlighting the benefits gained from 

previous sessions of the FDI Network.  

Participants requested ESCAP to provide additional training and assistance to effectively 

conduct investor perception surveys and help countries formulate more effective policies to 

attract FDI for sustainable development.  

 

(18) Dr. Shintaro Hamanaka provided insights and discussed tools to exploit the potential benefits 

of sustainable investment. He noted that FDI constitutes stable and long-term external capital which 

is crucial for sustainable economic growth, as opposed to short-term capital. He further stated that 

FDI in the service sectors is rather untraditional and therefore the most difficult to attract, even though 

FDI in services is growing. FDI in services is nonetheless critical to developing countries for their 

development and integration into Global Value Chains (GVC). He explained that countries had pursued 

one of two strategies: (a) FDI-led development strategies which utilize FDI as an engine of industrial 

growth, and (b) government-led industrial policies which, in contrast, restrict FDI to nurture national 

infant industries. He argued that it was difficult to attract FDI within confined settings such as 

technology transfer requirements or to special economic zones (SEZs) in non-attractive areas. The 

following discussion focused on the issue of technology transfer. Countries would be able to access 

and effectively utilize technology if they had the required skills and developed effective national 

innovation systems and associated education systems. The current international law framework may 

not be conducive to technology transfer. Other policy tools to facilitate technology transfer such as 

subsidies, free movement of labour, and tax incentives were also discussed. 

 

(19) Ms. Aditi Sara Verghese, Policy Analyst, Investment and Global Value Chain, World Economic 

Forum (WEF) made a presentation on investment facilitation for sustainable development. She first 

reviewed the WEF initiatives to convene experts on reforms of investment regimes, including the E15 

initiative and the Investment Policy Dialogues. She presented a number of country strategies and 

examples to promote FDI, including (a) presenting sustainable investment opportunities to investors, 

(b) targeting sustainable investors or projects, (c) ensuring sustainability in investment requirements 

such as qualification for investment guarantees, (d) improving the investment climate to attract 

sustainable development, and (e) facilitating investment by SMEs. She further noted a decline of FDI 

to LDCs and LLDCs, and, in this regard, the importance of Public-Private Partnerships, IPA training, and 

finding case studies of successful cross-border investment facilitation for SMEs to inverse this 

decreasing trend. She renewed her request to governments to send case studies of successful FDI 

policies or initiatives to the WEF. In the following discussion Dr. Martin Wermelinger, Project Manager, 

Investment Division, Directorate for Financial and Enterprise Affairs, OECD presented its work on 

“quality” FDI and assessing the socio-economic impact of FDI. OECD warned that incentives were 

rather inefficient investment promotion tools compared to more targeted approaches. Cambodia 

presented its successful experience with using “smart” and targeted incentives to strategically attract 

investment. The meeting noted that SMEs are increasingly internationalized through global and 

regional value chains and, hence, they are investing more internationally. However, SMEs need 

support for their foreign investment due to their unique challenges.  
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(20) Mr. Aung Naing Oo, Director General of Directorate of Investment and Company 

Administration (DICA), Ministry of Planning and Finance, and Secretary of Myanmar Investment 

Commission (MIC) shared the case of Myanmar in evolving its legal framework and the implications 

for FDI. He described the new Myanmar Investment Law (MIL) of 2016, which was based on insights 

from the OECD Investment Policy Review of Myanmar (2014). The new MIL aims to (a) develop 

businesses and investments that meet international standards, (b) protect investors and their 

investments and (c) develop responsible business in Myanmar. The MIL includes investments requiring 

MIC permits, a negative list, a set of investors’ rights, protections and guarantees and a settlement of 

disputes mechanism. The new MIL has led to a surge in investment to Myanmar and the recognition 

by the international community for implementing sound and effective investment policies in 

Myanmar.  

 

(21) Mr. Aram Vardanyan, Head of Investment Projects and PPP Division, Investment Attraction 

and Coordination Department, Ministry of Economic Development and Investments of the Republic of 

Armenia shared the Armenian investment promotion strategy and regulatory framework, a new 

investment policy concept under the current Government Programme 2017-2022. The framework 

allows 100% foreign ownership, contains a stabilization clause and poses no restrictions on sectors or 

geographic location. The strategy focuses on promoting Armenia as a gateway to new markets, as the 

country is part of the Eurasian Economic Union. Armenia’s investment policy is structured on 

incentives and Free Economic Zones, the latter being a powerful tool to build sustainability in the 

economy. A new law on FDI is in preparation, with the assistance of the IFC and the World Bank. The 

arbitration system is currently long and very bureaucratic for firms, but the new law will ensure a 

direct access to arbitration, in addition to a grievance mechanism and an aftercare service specialized 

agency to deal with problematic cases.  

 

(22) Mr. Mahmud Aliyev, Marketing Manager, Azerbaijan Export and Investment Promotion 

Foundation (AZPROMO), presented his country’s latest FDI promotion and facilitation reforms. After 

the sharp drop in oil prices in 2015, the Government declared a year of reforms, implementing an e-

visa, a one-stop shop for licensing and reducing the time to start a business to one year. Some 

challenges remain though, including outdated FDI laws, an unpredictable currency and limited human 

resources. Reforms continue towards liberalization and privatization of strategic sectors, including the 

ICT sector. Regarding further improvements, Azerbaijan aims to implement easier work permits and 

solve certification issues related to agriculture and food, which is a crucial export sector. 

 

(23) Mr. Nabhash Chandra Mandal, Executive member, (Additional secretary to Government of 

Bangladesh), Bangladesh Investment Development Authority (BIDA), presented his country’s initiative 

to encourage investment, despite an overall poor investment climate and relatively low Ease of Doing 

Business ranking. The Bangladesh Investment Development Authority (BIDA) created in 2016 has the 

prerogatives to promote and facilitate investment, advocate policies, ensure inclusive investment and 

bring the necessary skills to foster entrepreneurship and develop industry. Bangladesh aims to 

establish 100 economic zones, create 10 million employment opportunities and foster 

industrialization by increasing exports in the next 15 years. To achieve such objectives, investment in 

infrastructure and transport through Public-Private Partnerships is emphasized.   

 



7 

 

(24) Mr. Enkhbold Vorshilov, Director-General, Department of Foreign Trade and Economic 

Cooperation, Ministry of Foreign Affairs, Mongolia provided an overview of the country’s foreign 

investment policies and perspectives. Mongolia signed a number of important agreements last year, 

with the purpose of strengthening its international and domestic legal framework for improving the 

overall business environment. The established National Development Agency (NDA) formulates 

investment strategy, while the Investor Protection Council (IPC), established in 2016, addresses 

grievance of investors and receives complaints from investors, thereby contributing to improving 

trust. The Transparency Agreement (March 2017) also guarantees transparency in the formulation of 

investment laws and regulations by allowing stakeholders to comment on future policy reforms. 

Mongolia considered the diversification of the economy through FDI as crucial for its development, 

and therefore promotes FDI in the agriculture, renewable energy and tourism sectors. Further, the 

country puts emphasis on the promotion of exports, improve market access for trading partners, and 

on the development of infrastructure. 

 

(25) Mr. Khomraj Koirala, Joint Secretary, Economic Management Division, National Planning 

Commission Secretariat, Nepal presented its policy on the promotion and attraction of foreign capital, 

technology, skills and knowledge in national priority sectors is based on (a) the Constitution, (b) the 

14th Development Plan and (c) the Foreign Investment Policy (2014). Nepal has, however, a complex 

legal business environment with regard to the establishment of firms and business activities. This is 

further worsened by several socio-economic challenges, including political instability, weak labour 

relations, lack of human resources and inadequate physical infrastructure. Nepal took action in three 

main areas to improve the operations of foreign firms, including (a) establishing a one-stop shop 

system, (b) enhancing labour flexibility, and (c) the implementation of policies to promote Nepal’s 

industry.  

 

 

H. Towards a conducive investment regime for the digital economy 

 

(26) Mr. Denis Cai, President of Policy and Compliance, Dot Trademark TLD Holding Company 

Limited, made a presentation on the protection of online intellectual property rights (IPR), and new 

developments in China with implications for FDI. China is increasing its IPR protection, introducing new 

IP rights, courts and laws, pushed by treaties obligations under WIPO, WTO and Paris Convention, 

internal economic development and its Internet Plus strategy. However, China faces challenges in 

protecting IPR with the rapid growth of e-commerce, notably the lack of trademark rights verification 

and protection mechanism leading to disputes concerning online trademark rights infringement. To 

face such issues, China implements the new generic top-level domain name programme and the New 

Right Protection Mechanisms (RPMs) establishing rights protection mechanisms for the resolution of 

domain name disputes.  

 

(27) Mr. Simon Lacey, Vice-President, Global Government Affairs, Trade Facilitation and Market 

Access, Huawei Technologies and Co. shared Huawei’s experience in the digital economy and insights 

on optimal investment conditions for ICT and technology. He detailed the necessary components of 

an effective digital economy infrastructure and the large benefits of investment in the digital network 

and digital services. He further pointed out ecosystem factors of digital economy including skills, 

infrastructure, business climate, and upstream and downstream supply chains. He then pointed out 
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that that ICT industries, which are very R&D-intensive, raise the need for comprehensive IPR 

protection.  

 

(28) Mr. Michael Aumock, Special Project Liaison, Invacio.com presented an overview of Artificial 

Intelligence (A.I.) technology and future investment opportunities in this area. He claimed that there 

is a need for a discussion on the ethics of A.I. and the framework for its utilization. Considering the 

endless applications of A.I. in areas such as investment strategy formulation, security systems or 

disaster risk reduction, Mr. Aumock recommended that governments initiate a high-level dialogue on 

ethics. 

 

(29) Mr. Richard Boldwijn, Division on Investment and Enterprise, United Nations Conference on 

Trade and Development (UNCTAD) (by video-link) presented insights on the formulation of an 

investment policy framework for the digital age. He noted that digital technologies will change 

international production in all industries across global supply chains. Industries impacted by digital 

technologies such as transport, telecom and financial services often face bigger restrictions on FDI, 

which raises the need for a clearer policy framework. Mr. Boldwijn suggested that digital development 

strategies should consider the required digital infrastructure and digital adoption across all industries. 

He noted that there is a need for a clear policy framework for the digital economy, but the design of 

such a framework would require imagination and a quick understanding of the stakes associated with 

the digital economy, due to its fast development.  

 

 

I. Summary and closing 

(30) Mr. Marc Proksch concluded the FDI Network Meeting by giving the floor to governments for 

further comments or suggestions. Countries requested that ESCAP provides technical assistance in 

various areas related to promoting FDI for sustainable development given the many complexities 

involved in this process. In particular, Bhutan requested ESCAP to support the implementation of its 

investment promotion strategy, as the country lacks know-how to do so. Cambodia, Lao PDR and 

Solomon Islands also would follow up with their governments to prepare a request for assistance. Mr. 

Proksch subsequently suggested that any country requesting assistance from ESCAP in areas of 

investment promotion and facilitation should send an official letter to ESCAP. Thailand remarked that 

engaging the private sector yielded many benefits, as it provides sound insights for investment 

strategies, and allowed for a better understanding of investors’ needs.  

 

(31) The meeting recognized the benefits of the Network and requested ESCAP to continue its 

efforts in organizing meetings of Network and regular seminars on FDI on an annual basis, and organize 

national or subregional training workshops in between meetings, if possible. 

 

(32) The meeting agreed to have the next meeting of the Asia-Pacific Network, sometime in the 

second half of 2018 coupled with a regional seminar on IIA-related issues. 

 


