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The PPP Contract

* Binding legal document that defines the roles &
responsibilities, rights & liabilities of the public & the
private partner during the implementation of the PPP
project

* Must be designed in conformity with applicable laws
of the host country (but should also conform to
international best practices!)

* Clarity (modern and plain language;
“hereinbeforementioned”)

* Good structure (a PPP Contract flows like a story;
tightly-knit provisions)




Stage Progress toward Progress toward
PPP contract investment decision

Identify PPP Originate project ideas
o Project Screen candidate projects for Strategy/

PPP potential Develop PPP .
Prioritize potential PPPs for Concept —> Outline
development

Approval

Business Case
To procesd with business case

v

Perform technical, financial and
o Conduct pre- legal due diligence

Feasibility .« |dentify potential procurement , Revise PPP
strategies and contract type Concept

+ Structure PPP: Identify
and allocate risks and Define Ke};
responsibilities » Commercial »
+ Appraise PPP: Project Terms
feasibility, commercial viability,
fiscal responsibility To procesed with fransaction

Structure &

Appraise PPP Business

Approval

» Design performance
Design PPP requirements Draft PPP
Contract +* Define payment mechanisms ——» Contract
* Create adjustment mechanisms
« Establish dispute resolution
mechanisms

Decide on procurement strategy
Market PPP

CQuualify bidders
Manage bid process
Reach financial close

Manage PPP

Transaction Finalize PPP Final

—»  Contract —™ Decision Approval

To sign contract

Deliver PPP  « Establish project management
Project mechanism

+ Public agency monitors PPP Project Management

delivery »
+ Private party implements PPP

contract
# Deal with change of Delmon (2014), "Structuring PSP Contracts for Small Scale Water Projects”

circumstances or scope

o
o
o
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6. OPERATION AND MAINTENANCE..
Operation and Maintenance Responsibiiities

61
62 Operating Procedures
63. Operating Secunty
6.4, CompanySwf
Janned Downtime; Maintenance Program and Schedule

65. P
Unplanned Downtime
Parties to Cooperate

7. SUPPLY OF SERVICES ...
71, Supplyand Delivery of Services
Seryice Level and Quality

72.
73. Quality Assessment
74, ChangestoService Quality Requirements

8. REVENUES AND PAYMENT!

8.1. Revenues
g2, Fares
g3 Commercial Devefopment
5.4, Concession Fees
§5. PaymentTerms
Manner of Payment

86
Value-added Tax
Mo Set-Off or Deductions
Penaity for Late Payment
£10. Disputed Invoices
5. CONTRACT MANAGEMENT, MONITOR! G AND EVALUATION..
Contract Management Bady
Project Report Template
Regular Meetings
gight af Agency to Moniter

49

10. INSURANCE ..
10.1. Required insurance Policies; Endorsements

insurance Certificates

Failure to Secure and IMaintain Required Insurance

of Insurance Proceeds

102

103
104 Application

II.REPI\ESEN'”\“QNS AND WARRANTIES ..r
Each Party

111, Representaions and Warranties of
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Key Contents

1. Project Milestones;

2. Obligations of each Party during various stages of
the PPP Project based on the risk allocation matrix;

3. Financial structure / payment mechanism;
4. Remedies structure;

5. Procedures for: (a) appointment of an independent
consultant, (b) dispute resolution, and (c)
termination; and

6. Contract monitoring and management
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Project Milestones

R‘:;:ri'lelil]i:e Milestone Responsibility Deadline
‘onaire thereunder
eSSl
Conc 23.1a Effecting required insurance Concessionaire | From the
Construction Start
Date until the date of
issi=nce of the Final
ity 15.11 Delivery of 0&M Manual Concessionaire
- than ¥
Mo later

days after e

Date

15.12 Delivery of Terminal Schedule | Concessionair,

Concessiﬂﬂa‘re

X £ up
livery @
L cution Plan

Exe Schedule 14 | Completion of Application for

Operating Franchise

15.7 Development of ESMS

Supmission of 2
1o the Independ®
§ Draft 11 Required Completion Date
r:;1 «.we\o;“"‘e“t Plan o P
Agreement.
7.3.a/ Delivery of Operation Concessionaire | Construction
7.3.c Performance Security in an Completion Date
amount i

15.1b Operation ofthe_ Concessionaire | Upon the earlier of
the date of issuance
of the Provisional
Acceptance
Certificate or Final
Acceptance




Obligations of the Parties

* Examples:

Vp/ \)\,UNITED NATIONS
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— Design:

Concessionaire shall prepare the Detailed Engineering Design (DED) based on its Preliminary
Engineering Design and in accordance with Output Specifications;

Concessionaire shall develop an environmental and social management system based on its
environmental and social impact assessment;

GIA shall review (together with the Independent Consultant/IC) and approve/reject the
proposed DED;

GIA to commence the process of applying for the Environmental Compliance Certificate, while
Concessionaire is expected to pursue/continue the application and acquire the Certificate;

— Construction:

GIA to deliver the project site free from any encumbrances or legal dispute;
Concessionaire to obtain all the relevant approvals before commencement of construction;

Concessionaire to construct the required infrastructure in accordance with the approved DED,
Output Specifications, Milestones, and all relevant rules and procedures and environmental
and social requirements;

GIA, together with the IC, to reqularly conduct monitoring and inspection activities during
construction;
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Obligations of the Parties

— Commissioning and Acceptance:

@ UNITED NATIONS
FESCA

Economic and Social Commission for Asia and the Pacific
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Concessionaire to carry out the final Commissioning and Acceptance tests and
submit a Commissioning and Acceptance Plan to the GIA;

GIA, upon proper determination together with the IC, to fully accept the Facility
and issue a Final Acceptance Certificate;

— Operation & Maintenance:

Concessionaire to operate the Facility in accordance with Key Performance
Indicators (KPIs);

Concessionaire to prepare and submit to the GIA the O&M manuals for the
Facility;
Concessionaire to employ or engage a sufficient number of personnel having the

required qualifications, expertise and experience most appropriate to perform
the required services;

— Handback

Concessionaire to transfer the Facility, free from any lien or encumbrance, to the
GIA in the condition required under the Transfer Requirements;

Concessionaire to transfer to the GIA all of its proprietary information, patents,
and licenses related to the Project.
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Payment Mechanism
* Who pays who?

* One time payment vs. annual vs. conditional
* Set off?

* Use of Blocked Account

* Tariff Rate Adjustment (use of parametric
formula)
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Remedies Structure

Events

Default
Delay
Force Majeure

Material Adverse Government Action
(MAGA)

Third Party Liabilities

==
=74

=<
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Remedies

Liquidated Damages

Performance Securities (construction,
operation, handback warranty, etc)

Extension of Concession Period
Step-In Rights
Termination

Indemnification
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Hiring of an Independent Consultant

* Independent Consultant (IC): third-party experts who
will assist the GIA assess the private partner’s DED
and assist in construction supervision and
approval/commissioning

* PPP Contract to specify procedures to be followed in
hiring the IC

* Cost of hiring the Independent Consultant is
recommended to be shared

~




Dispute Resolution

* s notequivalent to arbitration per se; in fact,
arbitration should be the last resort

* Mutual discussion between the parties msp Expert
panel mmp Arbitration

* Enforcement of expert panel decisions or arbitral
awards must be cognizable and enforceable by the
courts of the host country

14
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Termination

* Termination procedures and ancillary remedies may vary
depending on the: (1) ground for termination, and (2) the
claimant

* Often aremedy based on two grounds: (1) default and (2) force
majeure

* Inany termination event, it should be endeavored that the
lenders are made whole

* Enforcement of expert panel decisions or arbitral awards must
be cognizable and enforceable by the courts of the host country
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Mapping out the PPP Contract

NOA TO SIGNING DATE OF BOT CONTRACT
FERN scope of Project
EXN Project Implementation
EVN Term of the Agreement
I conditions Precedent (“CPs") to Stage 1 Construction Start Date
FENE CPs to Stage 2 Construction Start Date

CPs to Stage 3(a) Construction Start Date

CPs to Stage 3(b) Construction Start Date

CPs to Stage 3(c) Construction Start Date

7 Notice to Proceed
X2 Delay in Complying with CPs
N Failure to Satisfy CPs
EE Termination for Non-Occurrence of Required Construction Start Date
I Land Rights and Right-of-Way
Y Possession of Site and Facilities
P2 construction Performance Security
FEVN Operation Performance Security
P27 Warranty Security
N Financing

EV I Permitted Security Interest

ETY N Certificate of Completion
ETENN Tariff Rate
ErEN Tariff Adjustment
ETEI Monthly Charge
ETEN Concession Fee
ETEN PGB Upfront Fee and Revenue Share
EY2 Blocked Account
EE-I independent Consultant (*1C”)

Contract Management, Monitoring and Evaluation

EZINN insurance
ETIN Delay Events

Consequences of Proponent Delay Event

25.7 Consequences of GIA Delay Event, Force Majeure Delay Event or MAGA Delay
Event
ET N GIA Compensation
F- Grounds for Termination
EXV I Termination Payments
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Case Work

* Discuss your project

* |dentify key project milestones (build the story), and
indicate who the responsible party is for each
milestone

* Indicate, to the extent possible, the obligations and
responsibilities of each party during each stage of
project implementation

* Prepare a short report for the plenary
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Session 7 Contract Management

18



(’V/ Q\’UNITED NATIONS
WESCA
S

Economic and Social Commission fo and the Pacific

Contract Management Plan:

* Primary tool of government to achieve the ff:

— Continuous satisfactory service delivery;

— Maintenance of a healthy partnership-based
relationship with private partner;

— Proper knowledge management and succession
planning mechanisms are in place;

— Disputes are resolved at the appropriate level; and

— Anticipation of developments and changes in the
project.

~
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Case Work

* Draft a management/implementation plan based on
your own project

* Tryto consider:

— what tasks and responsibilities need to be undertaken by the
GIA, what the deadlines are;

— What resources are required to fulfill this task/responsibility
(do not just be limited by financial resources... also consider
manpower!)

20
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Session 8 Procurement Plan




Procurement

 Public sector takes the lead (solicited
procurement)

* Two stage procurement process
recommended — why? Should there be
exceptions?

H3BEL

22
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PPP Procurement Stages &% CA

Economic and Social Commission for Asia and the Pacific

* Market development
— Soft market consultations
— Promotion
— Investor conferences

* Stage 1. Shortlisting
— Project description
— Qualification criteria
— Duediligence
— Selection of shortlisted firms

* Stage 2: Proposal

— Issue bidding documents:
- Request for Proposal
- Project Information Memorandum
- Data Room
- Draft Contract

— Technical and Financial Bids (usually 2 envelope)
— Bid evaluation

H3BEL

\ /  Award and contract close
4



Stage 1: Pre-Qualification

Issue Request for
Expression of
Interest (Eol)

Receive Eols

Evaluate and Select
Shortlist

Issue Request
for Proposals
(RfP) incl.
Draft PPP
Contract

Clarifications
and Final RfP

and Draft
PPP Contract

Stage 2: Proposal

Submission
of Proposals
(Technical
and
Financial)

Evaluation
and Selection

of Preferred
Bidder

Contract
Award

24




Evaluation Criteria for Value for Money (

Technical Proposal ’

Technical solution Score x Weighting Weighted score

Performance Specifications Score x Weighting Weighted score
Design Score x Weighting Weighted score
Management Plan Score x Weighting Weighted score
Construction Plan Score x Weighting Weighted score
Operation and Maintenance Plan Score x Weighting Weighted score
Investment Schedule Score x Weighting Weighted score
Implementation Plan Score x Weighting Weighted score
Acceptance of Risk Allocation Score x Weighting Weighted score
Legal, including draft Project Agreement mark-ups Score x Weighting Weighted score

Etc.

Technical Score Total Technical Score
Financial Proposal Price Converted to Score OR Total Financial Score
Price Formula

Total Economic Advantage | Value for Money Total Technical Score x Weighting  Total Score for Econ
+ Total Financial Score x Weighting Adv /VfM




Case Work e
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What kinds of consortiums/firms would be
appropriate partners? What selection criteria for
pre-qualification?

How can the project be marketed to attract these
kinds of consortiums/firms?

What could be the main bidding variables?

Making a procurement plan

26
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Final Project Case Presentations

27
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