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INTRODUCTION  
 
The 9th Meeting of the Asia-Pacific Foreign Direct Investment (FDI) Network was held in Bangkok, 
Thailand on 4 December 2019. The Meeting was attended by 32 representatives from 6 entities 
and 19 countries including Afghanistan, Azerbaijan, Bangladesh, Bhutan, Cambodia, China, 
Kazakhstan, Kyrgyzstan, Lao People’s Democratic Republic, Macao, China; Malaysia, Mongolia, 
Myanmar, Papua New Guinea, the Philippines, Sri Lanka, Thailand, Timor-Leste, Uzbekistan. 
Sixteen resource persons presented at the Meeting.  
 
The aim of the Network is to share experiences and best practices on FDI policy making, 
promotion and facilitation in the region. For this purpose, the 9th Meeting discussed current 
developments and challenges related to FDI. It also explored ways to enhance the national legal 
frameworks and international investment agreements (IIAs) system for better achieving the 2030 
Agenda for Sustainable Development. Network members discussed national experiences, best 
practices and challenges regarding sustainable FDI from Asia and the Pacific.  
 

(1) The meeting was opened by Ms. Mia Mikic, Director, Trade, Investment and Invocation 
Division (TIID), United Nations Economic and Social Commission for Asia and the Pacific 
(ESCAP). She presented an overview of the recent FDI trends in the Asia Pacific region 
and identified risks that might result in sluggish FDI growth in 2020. She further called on 
policymakers to take swift and coherent action to ensure that FDI delivers sustainable 
development benefits. She emphasized that this will critically depend on the ability of 
governments in the region to, among other things, do the following: assess and evaluate 
the sustainability characteristics and impacts of FDI; implement the appropriate 
investment policy and regulatory frameworks that harness both inward and outward 
investment for home country sustainable development; and improve the coherence of 
national and international investment governance and strive to make it work for 
sustainable development. She concluded by highlighting that ESCAP stands ready to 
support its member States in developing capacity in each of these areas.  

 
(2) All presentations and programme can be accessed at 

https://www.unescap.org/events/ninth-meeting-asia-pacific-foreign-direct-investment-fdi-
network . 

 
 
 
 
 
 
 
 

https://www.unescap.org/events/ninth-meeting-asia-pacific-foreign-direct-investment-fdi-network
https://www.unescap.org/events/ninth-meeting-asia-pacific-foreign-direct-investment-fdi-network
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SUMMARY OF PRESENTATIONS AND DISCUSSION 
  
 

A. Session 1: Sustainable FDI Indicators  
 
Matthew Stephenson, Policy and Community Lead, International Trade and Investment World 
Economic Forum introduced the Recognized Sustainable Investor as a measure to encourage 
foreign investments to contribute to sustainable development. He emphasized that sustainable 
FDI could have the strongest developmental impacts and that to realize these benefits 
policymakers must introduced measures to harness sustainable FDI. He elaborated on the three 
stages through which the Recognized Sustainable Investor measure could be used by 
policymakers to enhance the positive impacts of FDI on sustainable development. In the first 
stage, investors need to commit to certain internationally recognized standards, which are widely 
used to advocate for sustainable investor behaviour. In the second stage, investors endeavour to 
commit to fulfilling certain developmental benefits which are established by host governments. In 
the third stage, host governments provide additional benefits for investors based on investors’ 
performances in the first stage and the second stage. Finally, he shared a sustainable investment 
framework, which was composed of five complementary dimensions (sustainable investment 
policies, sustainable finance mobilization, sustainable development impact, sustainable 
investment facilitation, and sustainable investment promotion), to provide a structure for future 
discussions.  
 
Nurmambet Toktomatov, ESCAP Consultant presented the study of Kyrgyzstan on sustainable 
FDI indicators that has been commissioned by ESCAP as part of a larger capacity building project 
to develop country-specific FDI indicators. He noted that the objective of this study was to identify 
the general and sectoral sustainable FDI indicators for Kyrgyzstan. He then introduced the 
general sustainable FDI indictors which were designed to measure the sustainability 
characteristics of FDI along four dimensions: economic, environmental, social, and governance. 
There were five indicators in each dimension and each indicator had a benchmark. After 
explaining the indicators of each dimension in detail, he elaborated on the sectoral sustainable 
FDI indicators in the garment, agriculture and processing, mining, tourism, and energy sectors. 
Finally, he summarized the obstacles to implement sustainable FDI indicators in Kyrgyzstan and 
pointed out the measures that have been taken to help implement the study. Obstacles included 
both lack of political will, absence of data availability, lack of institutional capacity, and lack of 
financial resources. Measures to address these obstacles should could include establishment of 
a Joint Commission for each specific project to address the measurement of indicators. The 
Commission would, for instance, consist of representatives of the MNE making the investment, 
the local government, IPA, relevant government ministry, and maybe an NGO, international 
agency or other third party with expertise in the matters. Beyond this, the Government should also 
establish sound monitoring and evaluations systems to track and assess the contribution s of FDI 
to sustainable development. 
 
Zhenqian Huang, Economic Affairs Officer, Macroeconomic Policy and Financing for 
Development Division, ESCAP discussed the ESCAP guidebook on assessment of SDGs 
financing needs. She highlighted that the Asia-Pacific region was not on track to achieve the 2030 
Agenda for Sustainable Development. Hence, more investment in SDGs was required. After 
dividing the 17 SDGs into three dimensions: people, planet, and propensity, investment gaps for 
each dimension were identified within the region. However, she pointed out that the investment 
gaps were within reach and that ESCAP could help member States close these gaps through a 
country-level SDG costing approach. She also explained that the required investment was 
affordable with development partnerships. She stressed that financing mechanism like FDI was 



 3 

indispensable for countries with special needs but limited investment. She concluded her 
presentation by encouraging more discussion and debate on how FDI could be used to support 
achieving the SDGs. 
 

B. Session 2: FDI Concerns in Asia and the Pacific: Non-tariff Measures, Growing 
Protectionism, and Trade Tensions 
 

Heather Taylor-Strauss, IEDS, TIID presented three case studies on the relationship between 
Non-tariff Measures (NTMs) and FDI. These case studies were included in the Asia-Pacific Trade 
and Investment Report 2019: Navigating Non-tariff Measures towards Sustainable Development. 
She first conceptually outlined the relationship between NTMs and FDI and noted that given the 
case- specific nature of NTMs, the best way to study this relationship was through qualitative case 
studies. However, she also pointed out that the three case studies were only a first step and that 
an expansion of these studies and additional case studies involving both quantitative and 
qualitative work were required to verify and confirm the relationship between the NTMs and FDI. 
The first case study focused on the impacts of intellectual property rights (IPRs) on inward FDI in 
the pharmaceutical sector in India. The study showed that, although there were volatilities, inward 
FDI significantly increased and remained at a much higher level after the implementation of the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs) in India. The second 
case study revealed the short-lived and context-specific positive impacts of local content 
requirements (LCRs)’ on FDI in Indonesia’s 4G market. The third case study demonstrated that 
the removal of technical barriers to trade (TBTs) in China’s pharmaceutical sector encouraged an 
immediate increase of inward FDI to China in the sector. To conclude, understanding and 
analyzing the impacts of NTMs on FDI requires careful consideration of the political economic 
context in which the NTM is being implemented. Countries must carefully design NTMs while, 
when implementing NTMs, they must carefully monitor them. 
 
Henry Loewendahl, CEO, WAVTEQ demonstrated the impacts of trade wars on FDI. He pointed 
out that global FDI declined in the first half of 2019 and that strong growth in global FDI would 
most likely not occur in the second half of 2019. Aligned with these global trends, FDI flows to 
emerging markets in Asia slightly declined in the first half of 2019, while FDI inflows to North 
America and Europe increased. The most significant declines in 2019 were in greenfield FDI flows. 
He then observed that Viet Nam has been one of the main beneficiaries from the trade tensions 
and illustrated that greenfield FDI job creation was booming in the country. He further noted that, 
while there has been an increase in greenfield FDI in the United States, it has been in industries 
that were not affected by the trade war, such as pharmaceuticals. He also discussed changes in 
different countries’ FDI to the United States, job creation as a result of FDI in the United States, 
and investment-related exports to the United States.  
 
Simon Lacey, Vice President, Global Government Affairs, Huawei Technologies Co., Ltd. shared 
his insights on the challenges and opportunities for Asia-Pacific businesses and investments from 
the trade tensions. He started by outlining the eight challenges for foreign investors in the Asia-
Pacific region: (1) foreign equity limits, (2) restrictions on the form of corporations, (3) restrictions 
on appointing executives, (4) restrictions on immigration, (5) forced technology transfer, (6) local 
content requirements, (7) capital controls, and (8) measures such as discriminatory tax policies. 
Then he introduced factors that could attract FDI: market size approximating regional markets, 
demographics, and ecosystem factors (skills, infrastructure and logistics, ease of doing business, 
the existence of upstream and downstream supply chains). Finally, he highlighted that there were 
still opportunities to attract more investment, especially from investors hailing from countries with 
established stable relationships with the United States, while countries with sufficient investment 
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in education and availability of high-skilled labour forces would have the best chance to attract 
FDI.  
 

C. Session 3: Outward Foreign Direct Investment (OFDI) and Home Country 
Development  

 
Matthew Stephenson, Policy and Community Lead, International Trade and Investment, World 
Economic Forum began his presentation by showing the recent trends in outward FDI (OFDI). He 
demonstrated that OFDI from emerging markets had increased just as there has been a decrease 
in policy restrictions on OFDI. He further explained that the emergence of these trends was 
caused by the motivations of governments and firms to acquire or exploit capabilities abroad 
through OFDI. He then elaborated on the transmission channels for home countries to benefit 
from OFDI, and noted the policies, measures, and institutions required in home countries to 
increase the development benefits of OFDI. He also presented a simplified OFDI Policy Path and 
elaborated on how countries could integrate OFDI policy priorities into national development 
strategies. Finally, he stressed that there were emerging good practices in several developing 
countries which had successfully included OFDI in their national development strategies and this 
could help encourage more countries to implement these practices.  
 
Jan Knoerich, Senior Lecturer, Kings College of London presented the preliminary findings of an 
ESCAP commissioned study on the contributions of OFDI to home country sustainable 
development in Asia-Pacific. He began by noting that focusing on OFDI from the region was timely 
given the large increases in OFDI stock and flows from the region over the last decade. He then 
pointed out that as OFDI had increased, the home-country effects from it offered the possibility to 
bring about both economic and other development benefits to home countries from OFDI. He 
noted that the study had a dual focus: the first was to identify the links between OFDI home 
country effects and sustainable development, while the second was understanding the home 
country measures, i.e. policies and institutional arrangements, that countries could implement to 
harness these effects. The study would quantitatively confirm the existence of home country 
effects in the region and explore the existence of home country measures through a series of 
qualitative case studies. The presentation was focused on the latter. Since middle-sized countries 
are the leading sources of OFDI in the region, the study focused on elaborating on the home 
country measures in place in three countries of the region: Malaysia, Thailand and the Philippines. 
He presented the initial results of survey work done in each country and emphasized that home-
country measures should target the effects policymakers wanted to achieve. He concluded his 
presentation by indicating the future steps of this study. During the discussion round of the session, 
FDI Network members and participants of the meeting requested ESCAP to continue to develop 
their workstream on OFDI, including through further disseminating ESCAP’s OFDI work to FDI 
practitioners and policy makers in the region and through developing and issuing a follow-up 
policy focused study to be reviewed and discussed in seminar-like workshop with Network 
members and other FDI practitioners and experts in 2020 and to also inform a future OFDI policy 
advisory and investment cooperation workstream at the Secretariat.  
 
Pavida Pananond, Associate Professor of International Business, Thammasat University shared 
her thoughts on making the most of global value chains (GVCs) when countries wanted to 
participate in GVCs through OFDI. She made three observations on this topic. The first 
observation was that home countries faced challenges from the export-led mindset including 
negative views on OFDI for creating jobs overseas. The second observation was that upgrading 
participation in GVCs could face external constraints. For example, suppliers downstream would 
have to compete directly with powerful buyers in developed markets once suppliers wanted to 
upgrade upstream. The third observation was that since upgrading required capabilities of 
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domestic firms, OFDI became an alternative for domestic firms to overcome the restrictions 
imposed by powerful leading firms. Furthermore, she noted that a significant surge in OFDI had 
become the new reality. Finally, she recommended policymakers make three GVC policy changes: 
(1) shift from tangible to intangible considerations; (2) shift focus from trade in goods to trade in 
services and activities; and (3) shift from IFDI-led emphasis to OFDI as a way to upgrade in GVCs. 
She also stressed that firm-level perspectives should be considered and integrated into future 
policymaking. She concluded her presentation by pointing out that OFDI was a good start for both 
firms and home countries, but it should not be an end by itself.  
 

D. Session 4: Latest Trends in IIAs  
 

Viviane Clermont, ESCAP Consultant presented her study commissioned by ESCAP on 
strengthening the coherence and synergies of international investment agreements (IIAs) with 
national investment policies in ASEAN. She noted that more attention was being paid in the 
international development and investment community to the effectiveness of IIAs in attracting 
investment to achieve sustainable development. She then pointed out that such effectiveness 
was hindered by inconsistencies within a country’s IIA network, for instance between IIAs and 
national legal frameworks, and between IIAs and other bodies of international laws. To research 
these issues, she conducted case studies of Thailand and Viet Nam. Her study showed that 
although both countries used IIAs as primary international instruments to govern foreign 
investment, there were not many direct and indirect references to sustainable development in 
both IIAs and their national investment legislation and regulations. She argued that more 
sustainable development provisions should be included in IIAs and treaty norms should enter 
domestic legislation and regulations to make investment treaties effective instruments for 
promoting sustainable investment. She also recommended that coherence of formulation and 
enforcement of legal frameworks for investment should be pursued by Thailand and Viet Nam. 
Finally, she highlighted that Thailand and Viet Nam should pay attention to the potential 
inconsistencies between the ASEAN Comprehensive Investment Agreement they signed in 2012 
and their respective national legal systems.  
 
Elisabeth Tuerk, Chief International Investment Agreements Section, UNCTAD presented on 
UNCTAD policy tools and stocktaking towards sustainable development-oriented IIA reform. She 
indicated that recent trends in IIAs were highly dynamic. There were new IIAs signed each year 
while many were terminated at the same time. Also, the number of new investment-state dispute 
settlement (ISDS) cases has still been high in recent years. With growing demand for IIA reform, 
UNCTAD launched tools to help this reform. The UNCTAD reform package includes three phases. 
In phase one, UNCTAD offered 100 policy options with 6 guidelines, 5 areas, and 4 levels to 
reform treaty clauses. In phase two, 10 options were provided for modernizing old-generation 
treaties. In phase three, there was policy guidance to ensure overall investment policy coherence 
for sustainable development. Noticeably, she claimed that UNCTAD would not dictate countries 
to reform IIAs, it would only provide policy options for IIA reforms. Finally, she pointed out the 
future development for IIA reform should be holistic, inclusive and sustainable.  
 
Romesh Weeramantry, Counsel, Clifford Chance and Senior Research Fellow, Centre for 
International Law, National University of Singapore presented on the textual evolution of IIA 
provisions. According to him, the texts of IIAs were expanding. However, that did not necessarily 
mean that the rights of investors were reduced, while the rights of states were expanded. The 
increase of words in IIA provisions could also limit states’ abilities to regulate. He also noted that 
there was a new debate on the termination of old treaties that were still in effect, as some treaties 
intended to terminate sunset clauses in the old treaties. He concluded his presentation by 
presenting the changes in investors’ attitudes towards IIAs. Investors have become more 
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sophisticated and care more about IIAs nowadays. When making investment decisions, they care 
about the treaties they could use and the corporate structures they need to adapt to invest in host 
countries. Also, they seek certainties and confidence in investment treaties that could ensure long 
term stability.  
 
Manjiao Chi, Professor and Founding Director, Center of International Economic Law and Policy, 
Law School, University of International Business and Economics, Beijing introduced the appeal 
system for ISDS reforms. He argued that with the increase of foreign investment in the Asia-
Pacific region, there would be more and more arbitration cases in the region as well. Therefore, 
it was an opportunity for countries in the region to be prepared for ISDS reform. Moreover, he 
explained that ISDS reform was necessary because IIAs were expanding and there was 
increased criticism of investor-state arbitration (ISA), which was the most used way to settle 
investor/state disputes. He further discussed orientations for ISDS reform, such as mechanical, 
governance, and an arbitral appeal system. Regarding the first two types of reform, a mechanical 
orientation reform would fix defects in the ISDS system and make it more efficient and cost-saving, 
while a governance orientation reform would change the system with better global investment 
governance such as greater transparency. Apart from reforming the ISDS system, countries like 
China also support to establish an arbitral appeal system and he then provided more details on 
the introduction of appeal systems. He raised several issues for policymakers to consider before 
instituting appeal systems. These included for example, whether arbitration is final and a 
discussion of how to appropriately design the appeal mechanism. He then elaborated on existing 
thoughts on the appeal systems by using the example of the EU investment court proposal and 
the Beijing Arbitration Commission (BAC) investment arbitration rules. However, he stressed that 
these examples could not solve all the issues related to an appeal system. Finally, he pointed out 
that connectivity, practicability, possibility, and transfer should be guiding principles for 
policymakers to consider when designing an appeal system. Connectivity refers to the 
reconciliation of the potential conflicts between existing enforcing mechanisms and the first 
instance arbitration; practicability refers the time and costs an appeal system could save; 
possibility means that other alternatives for ISDS system should still be considered, since the 
appeal system was just one possibility for ISDS reform and might not be the best one; while 
transfer means that the appeal mechanism could be recognized by contracting countries for future 
IIA making. He concluded his presentation by reemphasizing the point that countries in the Asia-
Pacific region needed to take actions to be prepared for ISDS reforms.  
 
Intan Murnira Ramli, Policy Fellow at ERIA Policy Department introduced the Regional 
Comprehensive Economic Partnership (RCEP) and its implications for the Asia-Pacific region. 
She started by giving an overview of how RCEP has been developed and negotiated since 2012. 
She also elaborated on the significance of RCEP and its visions, such as providing a framework 
for lowering trade barriers and facilitating market access for goods and services. Furthermore, 
she explained some issues within RCEP which needed to be addressed. For example, she 
pointed out that ISDS was one of the reasons why India decided to pull out of RCEP at the last 
moment. Also, although RCEP could provide huge market access and had broad geopolitical 
effects, it still had not addressed the problems related to investment protection. She noted that it 
had been agreed by negotiating parties not to address ISDS during RCEP’s negotiations. 
However, she stressed that ISDS could not be avoided because some countries in RCEP do not 
have FTAs or BITs with other countries. Finally, she reminded policymakers that there were not 
only disputes between foreign investors and domestic governments, but also disputes between 
domestic investors and foreign governments. Therefore, she urged policymakers to consider 
reciprocity in future negotiations.   
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E. Session 5: Public Policies and IIAs: Regulation and Disputes on Environmental 
Policies  

 
Julien Chaisse, Professor, City University of Hong Kong, School of Law discussed environmental 
concerns related to investment activity. He brought up four major points on environment and 
investment treaties. First, he indicated that there were many important investment treaties which 
dealt with environment. However, there were also clashes between investment related clauses 
and those dealing with environment, including between IIAs and multilateral environment 
agreements (MEAs). Second, he explained the reasons for these clashes. He argued that though 
governments paid attention to environmental issues and were making more rules relating to the 
environment to accelerate action on environmental issues. Therefore, when understanding the 
disputes regarding environmental issues, it was essential to consider how environmental policies 
were designed and implemented by governments. Third, he noted that investment treaties had 
more complex approaches compared to legal obligations related to environment issues. Hence, 
there was no single approach that governments could use to deal with all the environmental issues 
in investment treaties. He further noted that all the existing approaches were outdated. Therefore, 
when governments intended to regulate the environment, these approaches could be challenged 
under existing IIAs, and new disputes would emerge. Finally, he pointed out that investment 
treaties should be better designed and crafted with sufficient attention given to the environment 
and other non-economic issues.  
 
Xu Qian, Senior Research Fellow, Hong Kong University Faculty of Law gave a presentation on 
FDI in water services. She specifically discussed water and sanitation services, which could be 
governed by both national laws and international instruments. She noted that the privatization of 
water and sanitation services was controversial and that such services had non-economic 
implications for sustainability. On the one hand, privatization contributed to the better use of water 
resources. On the other hand, profit-driven transnational companies might not have interests in 
non-economic issues after privatization. Therefore, she argued that the benefits of the 
privatization of water and sanitation services need to be acquired by strategic arrangements. 
Moreover, she explained that when there were conflicts between national laws and international 
laws regarding water and sanitation services, international arbitrators would look at different 
international instruments. Finally, she concluded her presentation by noting three points for 
policymakers to consider. First, national laws should be designed to be compatible with 
international investment instruments. Second, host states should consider mechanisms that they 
can use to successfully bring claims against investors. Third, international investment tribunals 
should also take non-economic perspectives into account.  
 
Dilini Pathirana, University of Colombo discussed the topic of sustainable development, public 
policies and IIAs. She noted that most public policies and laws on foreign investment at both the 
national and international levels were made to help host states achieve sustainable development. 
However, there were also challenges for host states to achieve SDGs through foreign investment 
because foreign investors heavily rely on investment agreements to challenge the regulations of 
host states in fields such as environmental protection and human health. Therefore, investment 
laws and investment treaties have been fundamentally changing. She pointed out that most 
investment treaties concluded recently either had brought the right to regulate clauses by host 
states into investment treaties or had included public policy concerns. She then introduced two 
methods for including public policy concerns into investment treaties, i.e. either in the preamble 
of treaties or in general exception clauses. She then went on to discuss how public policy 
concerns had been included in IIAs through progressive and confusing approaches. Finally, she 
indicated that there was a debate on whether more and more policy exceptions should be included 
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in the texts of IIAs. To make the right decisions, she recommended that policymakers think about 
the legal nature of policy exceptions when negotiating IIAs in the future.   
 

F. Session 6: Wrap Up Session and Closing  
 

Marc Proksch, Chief, IEDS, TIID, ESCAP made suggestions on how governments should attract 
foreign investment to contribute to sustainable development. He stressed that host countries 
should get their national laws related to sustainability issues such as health and environment in 
order and that strengthening coherence between national laws and IIAs was important. 
Furthermore, he brought up the debate of whether sustainable provisions were needed in 
international investment law. He argued that the prime purpose of international investment law 
was not meant to promote development in host countries but meant to protect investors and that 
sustainability of investment could be enhanced through national law and its due enforcement. 
However, it was important that negotiated IIAs would not lead to an erosion of national laws and 
should be strengthened in their contribution to achieving the SDGs. In closing, he expressed 
thanks to all participants. He also welcomed countries to share their experiences and to provide 
discussion topics for next year’s meeting.  
 


