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 “SOCIAL JUSTICE”  

 

 SOCIAL JUSTICE AND HUMAN RIGHTS 

 

 HUMAN RIGHTS / SOCIAL JUSTICE ISSUES IN INTERNATIONAL 

INVESTMENT AGREEMENTS (IIAS) 

 

 HUMAN RIGHTS / SOCIAL JUSTICE ISSUES IN INVESTMENT 

ARBITRATION 
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 “Social justice” not in the UN Charter, or in the Universal 

Declaration or the two International Covenants on Human Rights 

 

 United Nations’ understanding: 

i. “Social justice may be broadly understood as the fair and 

compassionate distribution of the fruits of economic 

growth.” 

ii. “Social justice is an underlying principle for peaceful and 

prosperous coexistence within and among nations.” 
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 “Social justice” focuses on the responsibilities of society toward its 

members 

 

 “Human rights” focuses on what each person deserves, simply by 

virtue of being human 

 

 However, 

◦ “Social justice” was used by the UN as a substitute for the protection of 

human rights in second half of 1960’s 

◦ The Universal Declaration of Human Rights (1948) covers most of the 

areas of economic and social life; these issues are traditionally categorized 

as “social justice issues” 
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 2959 Bilateral Investment Treaties (“BITs”), 2321 are presently in force  

 

 364 Treaties with investment provisions, 294 in force 

 

 1959 IIAs “mapped” for content 

 

 238 IIAs mention “health and environment” 

◦ Germany-Pakistan BIT (1959) to EU-Kazakhstan IIA (2015) 

 

 94 IIAs mention labour standards 

◦ Chad-Italy BIT (1969) to EU-Kazakhstan IIA (2015) 
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 29 IIAs mention corporate social responsibility 

◦ Belarus-US BIT (1994) to EU-Kazakhstan IIA (2015) 

 

 96 IIAs mention that environment and/or labour standards will not 

be lowered 

◦ Ecuador-US BIT (1994) to EU-Kazakhstan IIA (2015) 

 

 182 IIAs contain exceptions for public health and the environment 

 

 191 contain other public policy exceptions (cultural heritage, 

public order) 

 

 Almost 1/3rd IIAs do not mention human or environmental rights 
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 739 known IIA-based investor state arbitrations, 257 are pending 

 

 471 arbitrations concluded, 36.7% decided in favour of States 

 

 No comprehensive study determining in how many cases human 

rights concerns have been advanced 
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 Human rights featuring in investment arbitration: 

 

◦ Human rights claimed by investors: 

 

 Biloune v. Ghana, a Syrian investor claimed violation of human rights 

(arbitrary detention and deportation) 

 

 Toto v. Lebanon, the claimant referred to specific human rights in 

relation to the right to fair trial 

 

 Chevron v. Ecuador I, the claimant referred to Ecuador’s human rights 

obligations under the American Convention on Human Rights 
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◦ Human rights used as a defence by the host state: 

 

 SAUR International v. Argentina, Argentina argued that its ‘most basic 

human rights obligations’ made it indispensable for Argentina to 

intervene in the investors’ business; such human rights protection could 

not constitute expropriation 

 

 Biwater Gauff v. Tanzania, Tanzania argued that the investor ‘had 

created a real threat to public health and welfare’ 
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◦ Human rights concerns voiced by tribunals: 

 

 Micula v. Romania, the tribunal declared that it will be ‘mindful’ of 

Article 15 of the Universal Declaration of Human Rights 

 

 Grandriver Enterprise v. USA, the tribunal took public welfare issues 

into consideration 
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 “Social justice” and “human rights” concerns present in IIAs 

 

 Concerns being increasingly espoused by both investors and 

respondent states 

 

 Investment arbitration has come to exert a considerable 

influence on domestic policy 
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 Arbitral tribunals have struggled to position human rights norms in 

international investment law 

 

◦ Saur, the Tribunal observed that Argentina’s conduct was not necessary 

to guarantee human rights, without a detailed discussion 

 

◦ Impregilo, the tribunal did not address the importance of a flexible 

approach towards measures taken in respect of the right to water 

 

◦ Biwater, the tribunal barely addressed Tanzania’s submission that it was 

acting in the public interest to ensure continuity of water supply 
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 Investment Arbitration 

◦ Investors enforce treaty rights directly against host States  

 

 Different Procedural Rules 

◦ ICSID Arbitration rules 

• Most popular, but limited to signatories 

◦ UNCITRAL Rules 

• 2nd most popular, only option available for some States 

 

 Compliance with awards 
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 Amicus Curiae submissions 

 

◦ In Azurix, the Tribunal observed that ‘the matter [human rights and 

investment law] has not been fully argued…’ 
 

◦ In Suez, the Tribunal acknowledged that ‘non-parties may be able to 

afford the Tribunal perspectives, arguments and expertise that will 

help it to arrive at a correct decision.’ 

 

 ‘Friend of the court’ can fill this gap by providing special expertise 

◦ In Glamis, both individuals and business associations 

◦ In AES and Micula, the EC was amicus 
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 Most disputes involving human rights have seen requests for 

amicus participation 

 

◦ Vivendi (2005), followed by Aguas (2006)  

◦ In Biwater, amicus made submissions on sustainable development, 

environment, human rights and governmental policy 

◦ The Tribunal observed “[the] submissions have informed [the 

Tribunal’s] analysis of  [the Parties’] claims set out in the case” 
 

 

 Efficient means for introducing public interest into investment 

disputes  
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 Disclosure of Submissions 

◦ NAFTA, CETA 
 

 Open Hearings 

◦ CETA, UNCITRAL Transparency Rules 
 

 Non-disputing State Party to a Treaty Submissions 

◦ Article 1128 NAFTA (“a Party may make submissions to a 

Tribunal on a question of interpretation of this Agreement”) 

◦ Art. 35 of the Canada Model BIT (adding that non-disputing State 

Party may attend hearings) 

◦ UNCITRAL Transparency Rules allow for submissions on 

“further matters within the scope of the dispute” 
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 Interpretation and Application 

° Framework within which a tribunal must act 

 

 Unilateral Approaches 

° Unilateral declarations 

° Submitting briefs as non-disputing parties or respondents 
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 Bilateral/Multilateral Approaches  

° Joint Interpretation 

• The NAFTA State Parties clarified the meaning of FET 

which was subsequently applied by investment tribunals 

• Art. 19.2, China-Mexico BIT (2008) 

• Art. 40.3, ASEAN Comprehensive Investment Agreement 

 

 Subsequent Agreement (Art. 31(3)(a) VCLT) 

 

 Requesting an Interpretation 
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 EXCLUSION CLAUSES 

 

 ESSENTIAL INTERESTS CLAUSE 

 

 NECESSITY 

 

 STANDARDS OF REVIEW 

° DOCTRINE OF PROPORTIONALITY 

° DOCTRINE OF POLICE POWERS 

° MARGIN OF APPRECIATION 
 

 APPLICABLE LAW 
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 Exclude certain measures from investment protections 

 

 Broad exclusion clauses are framed along the lines of GATT 

Article XX 

o Art. 10, Canada-Peru BIT (2007): “…nothing in the Agreement shall be 

construed to prevent a Party from adopting or enforcing measures 

necessary: (a) to protect human, animal or plant life or health; … (c) for 

the conservation of living or non-living exhaustible natural resources” 
 

 

 UNCTAD reports increasing inclusion of exclusion clauses 

 

 Not been upheld in any human rights related investment disputes 

to date 
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 Obligations entered into by States not to apply to measures taken by 

States for protecting their “essential security interests”/“essential 

interests” 

 

 Clauses is often self-judging i.e. the States decide for themselves 

what their essential interests are 

° Article 2102 NAFTA: “1. Subject to [some provisions concerning national 

security measures and government procurement] nothing in this Agreement 

shall be construed:[...] (b) to prevent any Party from taking any actions that 

it considers necessary for the protection of its essential security interests.” 

 

 In Aguas, the tribunal recognised the provision of water and sewage 

services as an “essential interest” of Argentina 
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 International law excludes a State’s responsibility for breaching its 

international obligations in cases of necessity 
 

 High threshold to be established: 

° Safeguard essential interest from grave and imminent peril 

° Only way to safeguard the State 

° Conduct must not severely impair an essential interest of another State 

° Cannot be used if the State has itself contributed to the situation of necessity 
 

 “Emergency” clauses found in most BITs 

o Art. XI US-Argentina BIT: “This Treaty shall not preclude the application by either 

Party of measures necessary for the maintenance of public order, the fulfillment of its 

obligations with respect to the maintenance or restoration of international peace or 

security, or the protections of its own security interests.” 
 

 In Aguas and Suez, the defence of necessity was rejected 
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 Reasonable relationship between the effect on the investor and the 

aim sought to be realized 

 

 First used in Tecmed v. Mexico, expanded in Occidental v. Ecuador 

(2012) and again in Yukos v. Russia (2015) 

 

 Doctrine cuts into substantive standards of treatment like FET and 

expropriation. Also serves to reduce compensation payable for 

expropriation as in Occidental and Yukos (reduced by 25%) 

 

 In Azurix and Methanex, tribunals took into account public demands 

and interests, albeit without explicitly mentioning human rights 
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 No precise definition. May be understood as “measures essential to the 

effective functioning of the State” 

 

 In Aguas, the amicii invited the Tribunal to: 

• “apply the police powers doctrine as a means of safeguarding the necessary 

policy space for the State to discharge its human rights obligations” 

contending that “the inescapable linkages between public health and access 

to water and sanitation in the instant case would lead to conclude that 

Argentina's measures are justified on the basis of the police powers 

doctrine.” 
 

 Increasingly, the doctrine has found recognition in international 

investment agreements 
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 States to be afforded “latitude” when making decisions about how to 

resolve conflicts between individual and public rights 

 

 In Biwater, Tanzania argued that it was acting within its margin of 

appreciation in terminating the applicable water concession 

 

 In Aguas, the applicability of the doctrine was considered; Separate 

Opinion called for a less strict standard in reviewing governmental 

measures in times of crises 



32 

 Substantive International Law 

 

° International law as a body of substantive rules 

• Article 42(1), ICSID Convention; Article 1131(1), NAFTA  

 

° In SPP, the Tribunal applied the UNESCO Convention for the 

Protection of World Cultural an National Heritage 

 

° In Saur, the tribunal recognized that the right to water was embedded 

in the Argentine legal system and also formed part of general 

international law 
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 Legality clause in investment treaties  

 

° “in accordance with local law” 

 

° “clean hands doctrine” 

 

° Al Warraq v. indonesia, denied benefits to investor whose 

investment was made in breach of Indonesian laws 
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 Broad Dispute Resolution Clauses 

° Poland-Australia BIT: “all disputes concerning investments” 

° In Biloune, the claimant sought damages for “violation of 

human rights” 

 

 Systemic Integration 

° Article 31(3)(c) of the Vienna Convention (interpret treaty 

obligations in light of “relevant rules of international law”) 
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 “Social justice” / human rights concerns being increasingly 

espoused  

 

 Various mechanisms to introduce these arguments into 

existing IIAs 

 

 Recent IIAs reflect such provisions 

 

 Investment arbitration tribunals likely to address these issues 

increasingly in the future 



 

THANK YOU! 
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