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[Anti]Globalization Trends and FDI 

1. The Gains of Free Trade are Oversold and 
Underappreciated. 

2. Jobs are being lost (largely due to Technology). 

3. Visible Immigration is increasing Xenophobia. 

Cf. 

1. Developing Countries are becoming Capital Exporters. 

2. Outgoing Investors from Developing Countries also 
want Rule of Law and greater Certainty. 

3. Subject to political considerations, all countries want 
FDI and are relatively origin neutral about FDI. 
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Intra ASEAN and ASEAN Plus IIAs 

• 1987 Agreement for the Promotion and Protection of 
Investments (IGA) (approval of investment needed) 

• 1996 Protocol to Amend the 1987 Agreement 

• 1997 Accession Agreements of Laos & Myanmar 

• 1998 Framework Agreement on the AIA (no ISDS) 

• 1999 Accession Agreement of Cambodia 

• 2009 ASEAN Comprehensive Investment Agreement 

– 1987 and 1998 superceded by 2009 ACIA 

• Note: ASEAN members have also signed many BITs amongst 
themselves and with non-ASEAN states (China, Korea, 
Australia/New Zealand, India). 
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ASEAN and Asia Pacific IIAs 
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Managing Policy Space 
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Managing Policy Space 

• Asian States want to promote the perception of the Rule of 
Law to encourage FDI, GVCs and trade. 

• However, they recognize the limitations of their developing 
administrative processes and want to limit their exposure and 
maximise their policy space. 

 

• This can be seen in the ACIA and other ASEAN IIAs drafting of: 

1. Transparency for Approval of Investments 

2. Regulatory Measures and Indirect Expropriation / FET 

3. Incorporation of General Exceptions 
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Investment cases against ASEAN states 

No. Country Number of known cases 
(since 1981) 

1.   Indonesia 9 

2.  Vietnam  7 

3.  Philippines 4 

4. Malaysia 2 

5.  Lao 2 

6.  Cambodia 1 

7.  Thailand 1 

8.  Myanmar 1 

TOTAL 27 



Overview of the ASEAN Cases 

• Most of the cases have involved BITs not FTAs Investment. 
• 80% of the cases in ASEAN have been filed or litigated in the last 

five years – but this is not an Argentina situation. 
• Only two of the cases have resulted in awards against the host state 

– Amco v Indonesia (1990) and Walter Bau v Thailand (2009).  
• The Sanum v Laos award (2013) was set aside by the Singapore High 

Court (2015) but reversed on appeal to the Singapore Court of 
Appeal (2016). 

• Some cases were settled – Cemex v Indonesia, Trinh Vinh Binh v 
Vietnam, and SGS v Philippines. 

• However, a number of new cases are potentially pending against 
Indonesia and the Philippines. 

• No cases have been filed against Singapore and Brunei. 



Trend 1: ISDS or No ISDS? 

• Canada and EU have suggested an International Investment Court 
though it is not clear yet how this could be practically achieved. 

• Some Asian states have suggested IIAs without compulsory 
submission to ISDS instead preferring local adjudication or mutual 
consent to ISDS on a case by case basis – e.g. India and Indonesia. 

• However, both Indonesia and India have accepted ISDS – Indonesia 
in 2009 with ACIA and India in 2014 with India ASEAN IIA. 

• Despite Australia’s concern, the TPP includes ISDS. TTIP uncertain – 
EU has suggested Investment Court. 

• Note: Sub-trend is for some states like Brazil and South Africa to 
suggest that IIAs are not needed. Not sure if this will continue. 



Trend 2: Refinement of IIAs 

• Most recent IIAs (ASEAN IIAs and TPP) include 
refinements for the definition of: 
– MFN (non-application to dispute settlement) 

– MFN (exclusion in Singapore-EU FTA and ASEAN India IIA) 

– Indirect expropriation 

– Fair and Equitable Treatment 

• General Exceptions – all ASEAN IIAs include them but 
TPP does not (but includes other exceptions). 

• Refinement of ISDS procedures for preliminary 
questions, transparency of proceedings and joint 
interpretation of text by IIA parties.  

 



Trend 3: Investment Chapters in FTAs 
rather than BITs and SD Clauses 

• Not just Investment Protection but Investment 
Facilitation and Liberalization (including MA). 

• Incorporation of statements about sustainable 
development – particularly environmental and 
social concerns (hortatory or actually effective?). 

• Increasing use of reservations and carve-outs like 
Australia’s tobacco control ISDS carve out and 
Singapore’s tax measures taken for actual physical 
space public policy objectives. 



Strategy for Reforming IIAs 

• In order to renovate or rebuilt, there must be a blueprint. 
• The intended use of the building, the way people move in it 

and what spaces are needed must be decided on as 
specifications. 

• Unfortunately, a lot of reforms projects have been reactive 
rather than reflective and driven by the experience of 
having been a defendant. 

• That is like designing a building without entry points for 
people so that there will never be any liability for an injury 
– you can do it but it will not be a very useful building. 

• Instead, you can design so that injuries to users are reduced 
where foreseeable but are also “weighed and balanced” so 
that usage and risk are managed.  



How to Reform IIAs? 

• Strategy – What do you want to achieve? 

• Domestic – What systems are you working 
with and do you need to improve them? 

• International – What obligations do you have 
and do you need to refine them? 

• Dispute Settlement – What problems do you 
see and using a cost-benefit analysis do you 
want ISDS, a Court, an Appellate Mechanism 
etc? 



Free IIA Legal Reform Tools Available 

• UNCTAD World Investment Report (particularly 2015) 

• UNCTAD Roadmap 

• UNCTAD Investment Policy Hub (to compare with other 
IIAs) 

 

• While at the end of the day, you may engage experts to 
advise you about IIA reform, only the state can fully 
own the project.  

• The development of domestic expertise is important. 



Conclusion 

• The Rule of Law and better IIAs are needed more 
than ever to improve governance. 

• We need to Manage Policy Space but also fill that 
Space with Good Policies.  

• The fear of being sued is overblown as seen from 
the very few Asian cases that were successful. 

• We need a Strategy for Investment Policy before 
beginning a Reform Project. 

• There are ways to Refine and Reform IIAs and 
many resources to use to do so.  
 


