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Abstract 

The conclusion of the Regional Comprehensive Economic Partnership (RCEP) is a 

milestone for regional economic integration in the Asian-Pacific Region. It is of interest 

to study whether and how the RCEP, especially its investment chapter and investment 

facilitation provisions could help its members realize the sustainable development 

goals (SDGs). This report first reviews the relevance of international investment 

agreements (IIAs) to sustainable development, and discusses the RCEP preamble and 

the relevant substantive, procedural and exception provisions for assessing the 

compatibility of the RCEP with sustainable development. It then focuses on RCEP 

investment facilitation provisions, analyzing their potential roles and inadequacies in 

helping RCEP members pursue the SDGs. It concludes that, despite the merits of 

RCEP Investment Chapter and the investment facilitation provisions, further legislative, 

institutional, capacity building and implementational efforts are needed to fully realize 

the potential of the RCEP Investment Chapter in promoting sustainable development. 
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I. Introduction 
 

A major development in regional trade integration in recent years is the conclusion of 

the Regional Comprehensive Economic Partnership (RCEP) agreement on 15 

November 2020, and which came into force in January 2022. The RCEP is one of the 

largest free trade agreements (FTA) in history, covering ten member states of the 

Association of South-East Asian Nations (ASEAN) and five major economies in the 

Asian region, with a combined population of around 2.1 billion and around thirty percent 

of the total global GDP.2 It covers a wide range of trade issues, including trade in goods 

and services, investment, intellectual property, and competition policy.3 In general, the 

RCEP sets the standard for a new level of economic cooperation, integration and 

inclusion in the region. 

 

The relevance between international investment agreements (IIAs) and sustainable 

development has been widely recognized. As a matter of fact, in trade agreements and 

IIAs, promoting sustainable development is often deemed as a major treaty purpose. 

The RCEP is no exception. The preamble of the RCEP clearly recognizes “that the 

three pillars of sustainable development are interdependent and mutually reinforcing, 

and that economic partnership can play a major role in promoting sustainable 

development”.  

 

All RCEP members are committed to achieving the sustainable development goals 

(SDGs) incorporated in the 2030 Agenda for Sustainable Development (2030 Agenda) 

adopted by the United Nations (UN) in 2015.4 Against such a background, this report 

explores whether and to what extent the RCEP, especially its Investment Chapter 

(Chapter X), could help RCEP members, especially Southeast Asian states in pursuing 

the SDGs. The Report comprises five parts. Part I is Introduction; Part II reviews the 

evolution of sustainable development and its relevance to IIAs, including bilateral 

investment treaties (BITs) and FTA investment chapters; Part III assesses the potential 

and limitations of the RCEP Investment Chapter in promoting sustainable 

 
2 Acclime Cambodia, “Regional Comprehensive and Economic Partnership (RCEP)”, available at 

https://cambodia.acclime.com/news/regional-comprehensive-economic-partnership-rcep/. 
3 The full text of the RCEP is available at https://rcepsec.org/. 
4 UN, “Transforming Our World: the 2030 Agenda for Sustainable Development” (A/RES/70/1), available 

at https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/70/1&Lang=E, at 14.  
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development; Part IV discusses the potential impacts of RCEP investment facilitation 

provisions on the pursuit of the SDGs by RCEP members; Part V summarizes and 

proposes policy suggestions to RCEP members on how to use the RCEP in promoting 

sustainable development. 

 

II. Relevance of IIAs to Sustainable Development 
 

Investment, foreign direct investment (FDI) in particular, could be an important vehicle 

for sustainable development.5 It is widely acknowledged that IIAs can play a helpful 

role in promoting sustainable development, if properly designed and implemented.6 At 

the outset, it is necessary to briefly review the evolution of sustainable development 

and its relevance to IIAs, to set the scene for this study.  

 

Since its appearance in the global development agenda in 1987,7 sustainable 

development has been evolved to adapt to the circumstances according to the time, 

the area or the subjects concerned.8 Such evolution is mainly achieved through 

resolutions and declarations of international organizations, especially the UN, and 

conventions and judicial decisions.9 A fundamental feature of the evolution of 

sustainable development lies in the gradual expansion of its pillars. While sustainable 

development has originally been developed in the environmental discourse, intended 

to “serve the needs of the environment”,10 it has evolved from the original meaning of 

sustainable use of natural resources to a concept with more anthropocentric and 

socioeconomic substance over time.11 Since the new Millennium, social development 

 
5 See Karl P. Sauvant and Evan Gabor, “Facilitating Sustainable FDI for Sustainable Development in a 

WTO Investment Facilitation Framework: Four Concrete Proposals”, 55 (2) Journal of World Trade 261 (2021), 
at 262. 

6 See, generally, ESCAP, “Sustainable Development Provisions in Investment Treaties”, available at 
https://www.unescap.org/resources/sustainable-development-provisions-investment-treaties#; Manjiao Chi, 
Integrating Sustainable Development in International Investment Law: Normative Conflicts, Systematic 
Convergence and Governance Implications (London and New York: Routledge, 2017), at 1. 

7 Nico Schijver, “The Evolution of Sustainable Development in International Law: Inception, Meaning and 
Status”, 329 Recueil des cours (2007), at 238. 

8 Virginie Barral, “Sustainable Development in International Law: Nature and Operation of an Evolutive 
Legal Norm”, 23 European Journal of International Law (2012), at 382. 

9 Ibid., at 377. 
10 See Patricia Birnie and Alan Boyle, International Law and the Environment (2nd edn, Oxford: Oxford University Press 

2002), at 45. 

11 See Nico Schijver, supra note 7, at 373 
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has been incorporated in sustainable development as its third pillar, which has been 

confirmed in both the 2002 Johannesburg Declaration on Sustainable Development,12 

and notably the SDGs incorporated in the 2030 Agenda.13  

 

IIAs are a major part of national and international investment law and policy. It seems 

fair to say that sustainable development has become a major consideration in IIA-

making.14 The linkage between modern IIAs and sustainable development could be 

witnessed from the fact that various types of IIA provisions could play a helpful role in 

promoting sustainable development. Such linkage could be roughly categorized into 

three types, namely value-based linkage, norm-based linkage and effect-based 

linkage. These types of linkages are typically reflected and enshrined in different types 

of IIA provisions.15  

 

The value-based linkage between IIAs and sustainable development is typically 

reflected in the preambles of IIAs. The preambles often emphasize and reaffirm that 

the contracting states recognize that pursuing sustainable development through 

investment regulation is a purpose of the IIAs.16 For instance, the preamble of the 

China-ASEAN Investment Agreement reaffirms the contracting Parties’ commitment to 

establish the ASEAN-China Free Trade Area within the specified timeframes, “allowing 

flexibility to the Parties to address their sensitive areas as provided in the Framework 

Agreement, in the realization of the sustainable economic growth and development 

goals on the basis of equality and mutual benefits so as to achieve a win-win 

outcome”.17 Similarly,  some recent FTAs explicitly state that sustainable development 

is an “overarching objective”, and that “the development of international trade should 

 
12 Available at http://www.un-documents.net/jburgdec.htm. 
13 The 2030 Agenda, at para.2. 
14 See, e.g., Manjiao Chi, supra note 6, at 5; UNCTAD, Investment Policy Framework for Sustainable 

Development, available at https://unctad.org/system/files/official-document/diaepcb2012d5_en.pdf, at 37. 
15 See, generally, Manjiao Chi, “Sustainable Development Provisions in Investment Treaties: An empirical 

exploration of the sustainable development provisions in BITs of Asia-Pacific LDCs and LLDCs”, available at 
https://www.unescap.org/sites/default/files/Sustainable%20Development%20Provisions%20in%20Investment%
20Treaties.pdf, at 17. 

16 See UNCTAD, Investment Policy Framework for Sustainable Development, available at 
https://unctad.org/system/files/official-document/diaepcb2012d5_en.pdf, at 39.  

17 Preamble, China-ASEAN Investment Agreement, available at https://asean.org/wp-
content/uploads/images/archive/22974.pdf. 
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contribute to this objective”.18 From a treaty law perspective, preambles of IIAs 

normally form an integral part of the IIA, but they generally do not confer rights to or 

impose obligations on the contracting states. That said, treaty preambles may reflect 

rules of customary law,19 and could be resorted to by arbitral tribunals in interpreting 

the relevant treaty provisions in investor-state arbitration (ISA), the major form of 

investor-state dispute settlement (ISDS).20  

 

The norm-based linkage between IIAs and sustainable development is typically 

reflected in the substantive and procedural sustainable development provisions (SDPs) 

in IIAs. Typical substantive SDPs include environmental and labor right provisions. 

Such SDPs often require states either to not lower their respective environmental and 

labor standards or to respect certain standards in regulating investment. Some IIAs 

incorporate a separate sustainable development chapter (section), consolidating a 

number of SDPs. It is to be noted that many substantive SDPs in IIAs are “best-efforts” 

requirements in nature, which can hardly be enforced as they tend to create obligations 

of conduct rather than of results.21 Typical procedural SDPs in IIAs are often linked with 

the procedures of standard-setting and investor-state dispute settlement (ISDS), such 

as transparency of ISDS and third-party participation in ISDS.22 

 

EU trade agreements could be deemed sustainable development-friendly, since they 

typically include a specialized section on investment and sustainable development, 

which covers a broad range of issues including environmental protection and human 

rights protection.23 The agreed text of the Comprehensive Agreement on Investment 

between the European Union and the People’s Republic of China (China-EU CAI) is a 

 
18 See, e.g., Article 1.1 (g), EU-South Korea FTA, available at 

http://publications.europa.eu/resource/cellar/a2fb2aa6-c85d-4223-9880-
403cc5c1daa2.0022.03/DOC_1#L_2011127EN.01000601. 

19 See, generally, Gerald Fitzmaurice, “The Law and Procedural of the International Court of Justice 1951-
1954”, 33 British Yearbook of International Law 229 (1957). 

20 See, e.g., Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), Decision on Jurisdiction 
(3 Aug. 2004), available at http://www.italaw.com/cases/1026, at para.81; Compañiá de Aguas del Aconquija 
S.A. and Vivendi Universal v. Argentine Republic (ICSID Case No. ARB/97/3), Award (20 Aug. 2007), available 
at http://www.italaw.com/cases/309, at para.7.4.4. 

21 See Eric De Brabandere and Tarcisio Gazzini, Foreign Investment in the Energy Sector: Balancing 
Private and Public Interests, (Leiden: Nijhoff, 2014), at 183. 

22 See Manjiao Chi, supra note 6, at 115-145. 
23 A number of EU FTAs and IIAs incorporate a separate section or chapter on sustainable development. A 

list of these FTAs and IIAs is available at https://ec.europa.eu/trade/policy/countries-and-regions/negotiations-
and-agreements/.  
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typical example.24 This IIA is a most recent IIA between the world’s two major 

economies. It contains a standalone section on investment and sustainable 

development, which covers not only substantive SDPs that stress the obligations in 

upholding high environmental and labor rights standards,25 but also stipulates a series 

of procedural SDPs to address differences relating to investment and sustainable 

development.26 While this section has been criticized for its weak substantive SDPs, it 

is by far the first and only IIA for China that includes a standalone sustainable 

development section with an specialized enforceability mechanism.27  

 

The effect-based linkage between IIAs and sustainable development is essentially 

reflected in the exception provisions of IIAs. Typical exceptions in IIAs include 

standalone GATT-style general exceptions and security exception, and various types 

of carved-in exceptions enshrined in (indirect) expropriation clauses.28 Essentially, 

these exceptions aim at exempting states for taking regulatory measures for public 

interest purposes that are otherwise inconsistent with their IIA obligations. Recently, as 

IIAs become increasingly comprehensive, exception clauses are frequently being 

incorporated in IIAs, and some IIAs even incorporate a standalone chapter or section 

to exceptions. In this respect, an example is the 2021 Canadian Model Investment 

Promotion and Protection Agreement.29 This IIA contains a specialized section entitled 

“Reservations, Exceptions and Exclusions”, which covers not only a GATT-style 

general exceptions clause, but also a list of non-conforming measures; it also explicitly 

excludes certain types of disputes to be submitted to international dispute settlement, 

be it ISDS or inter-state arbitration.30 

 

It is noteworthy that recent IIA-making practice seems to suggest that SDPs in IIAs are 

becoming increasingly systemized and comprehensive. In this regard, recent EU trade 

agreements and IIAs seem to represent bold progress in terms of linking trade and 

 
24 Section IV, CAI, available at https://trade.ec.europa.eu/doclib/docs/2021/january/tradoc_159346.pdf.  
25 Subsections 2 and 3, Section IV, China-EU CAI. 
26 Subsections 1 and 4, Section IV China-EU CAI.  
27 See, generally, Manjiao Chi and Axel Berger, “CAI and Sustainable Development: No sure-fire Success”, 

ARTNeT e-Forum (4 February 2021), available at https://artnet.unescap.org/trade/advocacy/e-forum/cai-and-
sustainable-development-no-sure-fire-success. 

28 Id., at 66-87. 
29 Available at https://www.international.gc.ca/trade-commerce/trade-agreements-accords-

commerciaux/agr-acc/fipa-apie/index.aspx?lang=eng. 
30 Section D, Canadian Model Investment Promotion and Protection Agreement (2021). 
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investment with sustainable development. This is a clear reflection of the EU’s strong 

emphasis on sustainable development in IIA-making. The European Commission (EC) 

has stated that “EU law requires all relevant EU policies, including trade policy, to 

promote sustainable development. The EU and its member states are fully committed 

to implementing Agenda 2030 and its Sustainable Development Goals into EU 

policies”.31 Given such a policy, it is understandable that the EU stresses the promotion 

of sustainable development in trade agreements and IIAs, such as the 2016 Economic 

Partnership Agreement between the European Union and the Southern African 

Development Community (EU-SADC EPA),32 and the China-EU CAI.33  

 

To sum up, the recent decades have witnessed a growing trend of integrating 

sustainable development in IIAs. This trend could be shown by the incorporation of an 

increasing number of substantive and procedural SDPs in IIAs, and more recently, a 

specialized mechanism for addressing difference relating to investment and 

sustainable development, especially in EU IIAs. As the SDGs cover a wide range of 

policy areas, it is likely that SDPs in IIAs will be further enriched in types and contents 

in the future. While such a trend could help states pursue the SDGs in the general 

sense, whether and to what extent an IIA can play such a helpful role depends largely 

on the number, type, implementation and enforceability of the SDPs incorporated 

therein.34  

 

III. RCEP Investment Chapter and Sustainable 
Development 

 

Like many FTAs, the RCEP incorporates an investment chapter (Chapter X), covering 

a wide range of topics, including, inter alia, the definition of key terms, investment 

treatment, protection, promotion and facilitation, and exceptions. This Part discusses 

how the RCEP Investment Chapter deals with sustainable development, by examining 

 
31 EC, “Sustainable Development”, available at https://ec.europa.eu/trade/policy/policy-making/sustainable-

development/. 
32 Chapter 1 (“Sustainable Development and Other Areas of Cooperation”), EU-SADC EPA (2016). 
33 Section IV (“Investment and Sustainable Development”), China-EU CAI. 
34 See, e.g., Manjiao Chi, , “Sustainable Development Provisions in Investment Treaties: An empirical 

exploration of the sustainable development provisions in BITs of Asia-Pacific LDCs and LLDCs”, available at 
https://www.unescap.org/sites/default/files/Sustainable%20Development%20Provisions%20in%20Investment%
20Treaties.pdf, at 62-63.  
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the SDPs contained therein as well as some relevant provisions in other chapters, 

where necessary.  

 

1. RCEP preamble and sustainable development 
 

The RCEP Investment Chapter does not have a standalone preamble, but is covered 

by the “general” preamble of the RCEP. As mentioned earlier, it is almost a standard 

practice for FTAs to state that sustainable development is a treaty purpose in the 

preamble. RCEP is no exception. This is not surprising, since all RCEP members have 

adopted the 2030 Agenda. In this section, the following two points should be noted.  

 

First, the RCEP preamble not only mentions sustainable development, but it goes 

further to explicitly mention the three pillars of sustainable development, and stresses 

the mutually supporting structure of these pillars. The relevant sentence reads that “the 

three pillars of sustainable development are interdependent and mutually reinforcing”. 

This sentence is a clear manifesto of the latest development of sustainable 

development since the new Millennium. Such an express inclusion also implies that 

RCEP members may need to make more efforts in trade policy-making and 

implementation, as the three-pillar paradigm of sustainable development could make 

it difficult for RCEP members in striking a proper balance among economic growth, 

environmental protection and social development.  

 

Second, the RCEP tries to accommodate the capability gap among its members in 

pursuing the SDGs. RCEP members are at different levels of development. More 

specifically, among its members, Australia, Japan, Korea, New Zealand and Singapore 

are developed states; Brunei, China, Indonesia, the Philippines, Malaysia, Thailand 

and Viet Nam are developing states, while Cambodia, the Laos and Myanmar are least 

developed states. A member’s level of development could profoundly impact its 

capability and effectiveness in using trade and investment policies in promoting 

sustainable development. For instance, it has been observed that some developing 

and least developed states adopt low national environmental or labor standards or tax 

rates with a purpose to attract foreign investment, which could spark a “race to the 
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bottom” among its rivalry states.35 Clearly, such a race would be unhelpful to these 

states in pursuing the SDGs.  

 

As RCEP members are at different levels of development, it is unrealistic for them to 

adopt the same (high) sustainability standards, especially with regard to social 

sustainability. It is thus necessary for the RCEP to accommodate such development 

gaps among its members, so that its members are able to take individually-tailored 

measures in pursuing the SDGs, in line with their stage of development. In this regard, 

the RCEP preamble allows “special treatment” for the developing and least developed 

members. It clearly states that “taking account of the different levels of development 

among the Parties, the need for appropriate forms of flexibility, including provision for 

special and differential treatment, especially for Cambodia, Lao PDR, Myanmar, and 

Viet Nam as appropriate, and additional flexibility for Least Developed Country 

Parties”. Such regulatory flexibility, if properly used by the relevant RCEP members, 

could enable them in taking individually-tailored policies in implementing their RCEP 

obligations, which could also be helpful to them in pursuing the SDGs.   

 

2. Substantive SDPs in RCEP Investment Chapter   
 

The RCEP Investment Chapter incorporates several substantive SDPs, which could 

be roughly categorized as effect-based SDPs, as they are mainly in the form of 

exceptions. These SDPs will be elaborated below. 

 

First, Article 10.8, entitled “Reservations and Non-Conforming Measures” is a major 

substantive SDP. It not only allows RCEP members to maintain existing non-

conforming measures taken by local and central governments,36 but also allows the 

continuation or prompt renewal of such measures.37 Amendment of such measures is 

also possible as far as it does not decrease the conformity of the measures.38 

Essentially, this Article can be deemed as an exception. While it is not tailored 

 
35 See, e.g., Bruno Gurtner and John Christensen, “The Race to the Bottom: Incentives for New 

Investment?”, 34-35(2) Finance & Bien Commun (2009), at 90-97; Ozay Mehmet and Akbar Tavakoli, “Does 
Foreign Direct Investment Cause a Race to the Bottom?”, 8(2) Journal of the Asia Pacific Economy (2003), at 
133-156. 

36 Article 10.8 (1)(a), the RCEP Investment Chapter. 
37 Article 10.8 (1)(b), the RCEP Investment Chapter. 
38 Article 10.8 (1)(c), the RCEP Investment Chapter. 
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exclusively for sustainable development purpose, it could play a positive role in helping 

RCEP members preserve necessary regulatory autonomy in taking measures for 

pursuing the SDGs. It should be noted that this Article only exempts existing non-

conforming measures, but does not allow RCEP members to take new measures. For 

instance, under this Article, a RCEP member could maintain an existing environmental 

measure that is incompliant with its most-favored-nation obligation under the RCEP 

Investment Chapter, but this member cannot impose any new measures of this kind, 

even if such measures are for environmental protection or other sustainable 

development purpose.. As such, the Article could have a “rachet effect” on RCEP 

members. While this Article could play a role of “stabilization”, it could be a profound 

hurdle for RCEP members in pursuing the SDGs as it limits the autonomy of RCEP 

members in taking necessary measures for sustainable development purpose in the 

future.   

 

Second, Article 10.13 and Annex 10B, both entitled “Expropriation”, are another major 

SDP in the RCEP Investment Chapter. It has been recognized that the expropriation 

clause in IIAs could improperly limit state regulatory right.39 It could particularly be the 

case as indirect expropriation clauses essentially target administrative measures of 

states and how such measures are implemented.40 Besides, expropriation clauses in 

IIAs have often been flexibly and expansively interpreted by arbitral tribunals in ISDS, 

resulting in an undesirable regulatory chill effect on states.41 To confront such effect, 

many IIAs, especially recent ones, incorporate an exception in the expropriation 

clause, excluding state regulatory measures for public interest purposes from being 

deemed as expropriation acts. The RCEP Investment Chapter adopts the same 

approach in addressing the regulatory chill effect posed by the indirect expropriation 

clause. Article 10.13 imposes a general ban on RCEP members from expropriating 

foreign investment directly and indirectly. On this basis, Annex 10B further precludes 

non-discriminatory regulatory measures for “legitimate public welfare objectives” from 

 
39 See, e.g., OECD, “‘Indirect Expropriation’ and the ‘Right to Regulate’ in International Investment Law”, 

OECD Working Papers on International Investment 2004/04 (Paris: OECD Publishing, 2004); Maryam 
Malakotipour, “The Chilling Effect of Indirect Expropriation Clauses on Host States’ Public Policies: A Call for 
a Legislative Response”, 22(2) International Community Law Review (2020), at 235-270. 

40 See generally UNCTAD, “Expropriation”, UNCTAD Series on Issues in International Investment 
Agreements II, available at https://unctad.org/system/files/official-document/unctaddiaeia2011d7_en.pdf, at xi. 

41 See, e.g., Simon Baughen “Expropriation and Environmental Regulation: The Lessons of NAFTA 
Chapter Eleven”, 18(2) Journal of Environmental Law (2006), at 220.  
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being deemed as constituting indirect expropriation, such as measures for the 

protection of public health, safety, public morals, the environment, and real estate price 

stabilization”.42 This exception is expected to play a helpful role for RCEP members in 

preserving needed regulatory autonomy for sustainable development purpose.  

Third, the RCEP Investment Chapter incorporates a standalone clause of security 

exceptions in Article 10.15. This exception could be applied without discrimination to 

the security exception in the RCEP Investment Chapter, discussed below. This Article 

provides that “nothing in the investment chapter shall be construed to preclude a Party 

from applying measures that it considers necessary for  taking measures for the 

fulfilment of obligations with respect to the maintenance or restoration of international 

peace or security, or for the protection of their own essential security interests”. 

Security interests are closely linked with several SDGs, such as “affordable clean 

energy”, “industry, innovation and infrastructure” and “peace, justice and strong 

institutions”, to name a few. Also, this exception is “self-judging” in nature, as the term 

“it considers necessary” implies that RCEP members shall have the right to decide 

whether a circumstance that prompts a regulatory measure is necessary. Besides, the 

term “national security” is often broadly understood by states and interpreted by 

international adjudicators.43 In light of this, the insertion of such a security exception is 

helpful to RCEP members in taking necessary measures in pursuing these SDGs 

without being held as violating their commitments under the Investment Chapter. 

 

Though inexhaustive, the above three Articles are representative and major types of 

substantive SDPs in the RCEP Investment Chapter. While these Articles could be 

helpful to RCEP members in pursuing the SDGs, their effectiveness could be limited. 

In nature, these Articles are exceptions, which do not impose affirmative obligations on 

RCEP members in taking measures for pursuing the SDGs. This is in contrast to some 

existing IIAs and does not conform with the recent trend in IIA-making. As discussed 

earlier, some recent IIAs incorporate a standalone clause dealing exclusively with 

environmental and labour rights issues, and some contain an elaborate sustainable 

 
42 Paragraph 4, Annex 10B, the RCEP Investment Chapter. 
43 See, e.g., J. Benton Heath, “National Security and Economic Globalization: Toward Collision or 

Reconciliation?”, 42 (5) Fordham International Law Journal (2019), at 1431-1449; William W. Burke-White 
and Andreas von Staden, Investment Protection in Extraordinary Times: The Interpretation and Application of 
Non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 Vaginia Journal of International Law 
(2008), at 381-386. 
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development chapter or section with an enforcement mechanism. In light of such a 

gap, the RCEP Investment Chapter cannot be deemed to have set up a high standard 

of sustainable development for RCEP members.  

 

3. Procedural SDPs in RCEP Investment Chapter   
 

Unlike many IIAs, the RCEP Investment Chapter has no ISDS clause or section. For 

this reason, many procedural SDPs commonly found in ISDS clauses in IIAs do not 

exist in this chapter. The current ISDS is sometimes deemed as a “biased system” 

mainly because it aims primarily at protecting foreign investment and that arbitral 

tribunals often “favor” foreign investors over the host states in ISDS cases.44 Thus, 

easy access to ISDS by foreign investors could improperly limit the regulatory 

autonomy of the host states, and as such, work against the states’ efforts of pursuing 

the SDGs.45 In light of this, removal of the ISDS clause from the RCEP Investment 

Chapter is considered helpful in preserving the regulatory right of RCEP members, as 

this could reduce their risk of being exposed to ISDS. 

 

However, it should be noted that the absence of an ISDS clause in the RCEP 

Investment Chapter does not necessarily mean RCEP members will be completely 

exempted from the risk of ISDS. Foreign investors may resort to ISDS clauses in other 

IIAs, given that RCEP members also host many IIAs that allow ISDS than the RCEP.46  

 

The RCEP Investment Chapter lays out a process for RCEP members to enter into 

discussions on whether to include ISDS, which should take place in the next two 

years.47 Thus, at this point of time, it remains to be seen whether the dispute settlement 

mechanism enshrined in the RCEP would hinder RCEP members in pursuing the 

SDGs in international investment governance. 

 

 
44 See, e.g., Howard Mann, “ISDS: Who Wins More, Investors or States?”, available at 

https://www.iisd.org/itn/wp-content/uploads/2015/06/itn-breaking-news-june-2015-isds-who-wins-more-
investors-or-state.pdf.  

45 See, e.g., Anne Blickhan, “Sustainable Development through International Arbitration”, available at 
https://www.policycorner.org/fr/2021/03/07/sustainable-development-trough-international-arbitration/. 

46 See International Institute for Sustainable Development (IISD), “Asian-Pacific Leaders Sign RCEP”, 
available at https://www.iisd.org/itn/en/2020/12/19/asia-pacific-leaders-sign-rcep/. 

47 See Article 18, the RCEP Investment Chapter.  
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4. RCEP chapter seventeen and sustainable development 
 

RCEP chapter seventeen is a standalone chapter on exceptions, which provides a 

number of exceptions that can be applied to all RCEP chapters. Essentially, these 

exceptions could be used as a justification by RCEP members for taking regulatory 

measures otherwise inconsistent with their RCEP obligations. A number of these 

exceptions could be used for sustainable development purposes, though the threshold 

to invoke these exceptions could be high.   

 

First, anti-corruption measures.48 Under this exception, an RCEP member may take 

anti-corruption measures “in accordance with its laws and regulations”.49 In addition, 

disputes arising out of such measures shall not be subject to dispute settlement under 

the RCEP.50 This exception seems to be a “strong” one as it grants RCEP members 

broad discretion in designing and implementing anti-corruption measures, without a 

concern of being “sued” under the RCEP. Yet, the other side of this exception is that it 

could be easily abused, especially considering that RCEP members may have different 

positions on and approaches to anti-corruption issues.51 In light of this, it is advisable 

that RCEP members should coordinate and cooperate in order to facilitate coherent 

interpretation and application of this exception.  

 

Second, general exceptions.52 The RCEP incorporates both Article XX of the GATT 

and Article XIV of the GATS, allowing the general exceptions under these two classical 

clauses to be applied to the RCEP Investment Chapter mutatis mutandis. These 

exceptions aim at dealing with a wide range of public interest concerns, such as  

protection of the environment, public health, public morals and natural resources. In 

the context of WTO dispute settlement, however, it has been criticized that the 

threshold for successful invocation of the general exceptions is very high.53 In light of 

 
48 Article 17.9, the RCEP. 
49 See Article 17.9.1, the RCEP. 
50 See Article 17.9.2, the RCEP. 
51 See, generally, OECD, “Anti-Corruption Policies in Asia and the Pacific: The Legal and Institutional 

Framework for Fighting Corruption in Twenty-one Asian and Pacific Countries”, available at 
https://www.oecd.org/site/adboecdanti-corruptioninitiative/policyanalysis/35022355.pdf. 

52 Article 17.12, the RCEP. 
53 See, e.g., Public Citizen, “Only One of 44 Attempts to Use the GATT Article XX/GATS Article XIV 

“General Exception” Has Ever Succeeded: Replicating the WTO Exception Construct Will Not Provide for an 
Effective TPP General Exception”, available at https://www.citizen.org/wp-content/uploads/general-
exception_4.pdf. 
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this, it could be difficult for these exceptions to truly help RCEP members preserve 

regulatory autonomy in taking measures for pursuing the SDGs that are otherwise 

inconsistent with their RCEP obligations.  

 

Third, security exception.54 This exception seems similar to the security exception in 

the GATT and the GATS.55 In the context of WTO dispute settlement, disputes involving 

security exception are infrequent, and it was not until recently that such an exception 

has been successfully invoked.56 In the context of ISDS, though a number of ISDS 

cases against Argentina have been initiated by US investors following the Argentine 

financial crisis, arbitral tribunals have not formed a consistent approach in 

interpretation and application of the security exception (in the form of non-precluded 

measures) in the underlying BIT, especially with regard to the self-judging nature of this 

exception.57 In light of such uncertainties, it is unclear whether and how the similar 

security exception in RCEP chapter seventeen could be relied on by RCEP members.   

 

Fourth, the exception of the Treaty of Waitangi.58 Different from other exceptions in the 

RCEP, this exception is member-specific, tailored for New Zealand for the specific 

purpose of protecting Māori. The Treaty of Waitangi, made between the British Crown 

and about 540 Māori chiefs in 1840, is New Zealand’s founding document.59 As held 

by the New Zealand Government, this exception, combined with other provisions, 

protects the government’s ability to adopt policies that fulfil its obligations to Māori, 

including under the Treaty of Waitangi, without being obliged to offer equivalent 

treatment to its trading partners.60 In general, this exception allows New Zealand to 

take regulatory measures inconsistent with the RCEP for the purpose of protection of 

Māori. While this exception could be helpful in protecting Māori, it is a member-specific 

 
54 Article 17.13, the RCEP. 
55 See Article XXI, the GATT; Article XV, the GATS. 
56 See, e.g., Damia Boklan and Amrita Bahri, “The First WTO's Ruling on National Security Exception: 

Balancing Interests or Opening Pandora's Box?” 19 (1) World Trade Review 123 (2020), at 123-136. 
57 See UNCTAD, “The Protection of National Security in IIAs”, UNCTAD Series on International 

Investment Policies for Development, available at https://unctad.org/system/files/official-
document/diaeia20085_en.pdf, at 59; OECD, International Investment Perspectives: Freedom of Investment in a 
Changing World (Paris: OECD, 2007), at 101-105. 

58 Article 17.16, the RCEP. 
59 See New Zealand History, “The Treaty of Waitangi”, available at https://nzhistory.govt.nz/politics/treaty-

of-waitangi. 
60 New Zealand Foreign Affairs and Trade, “Preserving our Right to Regulate”, available at 

https://www.mfat.govt.nz/br/trade/nz-trade-policy/preserving-our-right-to-regulate/. 



 
 

20 
 

exception and does not apply to other RCEP members.   

 

Admittedly, the above four types of exceptions do not constitute an exhaustive list of 

exceptions in the RCEP. Though no exception mentions sustainable development, 

they could be qualified as substantive SDPs as they all aim at preserving state 

regulatory right for various sustainable development purpose. More specifically, anti-

corruption, protection of indigenous groups, national security, public health and morals 

and other public interests are connected with the social dimension of sustainable 

development, protection of the environment and natural resources are linked with the 

environmental dimension of sustainable development. In light of the relevance between 

the exceptions and sustainable development, the proper application of these 

exceptions could help RCEP members in pursuing the SDGs. 

  

IV. Investment Facilitation and Sustainable Development 
 

Investment facilitation has not become a topic in international investment rule-making 

until quite recently. The outbreak of the COVID-19 pandemic reminds us that 

investment facilitation could be an important tool in ensuring business continuity and 

economic growth, especially in industries that are highly impacted by the pandemic.61 

In light of this, it is of interest to explore how the RCEP deals with investment facilitation 

and how the relevant provisions in the RCEP Investment Chapter could help RCEP 

members in pursuing the SDGs.  

 

1. The trend of integrating investment facilitation in IIAs 
 

Though the term “investment facilitation” is often used in legal and policy documents, 

it has no uniform and standard definition at the international level.62 This term is often 

understood from an effect-based perspective, referring to measures that could improve 

 
61 Sufian Jusoh and Intan Murnira Ramli, “The COVID-19 Pandemic, Regional Cooperation Economic Partnership 

(RCEP) and the Rise of Investment Facilitation”, Chinese Journal of International Law (2021) 
jmab013, https://doi.org/10.1093/chinesejil/jmab013. 

62 Axel Berger, Sebastian Gsell and Zoryana Olekseyuk, “Investment Facilitation for Development: A New 
Route to Global Investment Governance” (DIE Briefing Paper 5/2019), available at https://www.die-
gdi.de/en/briefing-paper/article/investment-facilitation-for-development-a-new-route-to-global-investment-
governance/, at 2. 
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transparency and predictability of investment policies, streamline administrative 

procedures, adopt tools to handle inquiries or complaints by investors, and enhance 

coordination and cooperation on investment regulation.63 While the majority of IIAs, 

BITs in particular, remain focused primarily or exclusively on investment protection and 

ISDS, they are not completely isolated from investment facilitation. As suggested by a 

recent study, a number of investment facilitation elements are present in existing IIAs, 

such as:  

 

(a) Improving the investment climate;  

(b) Removal of bureaucratic impediments to investment;  

(c) Facilitation of investment permits;  

(d) Facilitation of entry and sojourn of personnel related to investment;  

(e) Transparency;  

(f) Capacity-building on investment issues;  

(g) Investment financing;  

(h) Insurance programs;  

(i) Pre-establishment investor servicing;  

(j) Post-establishment investor aftercare;  

(k) Relations with investors and the private sector;  

(l) Cooperation and treaty bodies on investment facilitation.64  

 

In recent years, investment facilitation has become an increasingly important issue 

in IIA-making at the bilateral, regional and multilateral levels.65 African states stress 

that “investment facilitation is a pillar for African free trade area construction”,66 and in 

 
63 Kavaljit Singh, “Investment Facilitation: Another Fad in the Offing?”, Columbia FDI Perspectives (No.232)(13 

August 2018), available at http://ccsi.columbia.edu/files/2016/10/No-232-Singh-FINAL.pdf; International Trade Center and 
German Institute of Development, “An Inventory of Concrete Measures to Facilitate the Flow of Sustainable FDI: What? 
Why? How?”, available at https://www.intracen.org/itc/Investment-Facilitation-for-Development/. 

64 See Rodrigo Polanco Lazo, “Towards a Multilateral Investment Facilitation Framework: Elements in International 
Investment Agreements”, available at http://www.ictsd.org/opinion/towards-a-multilateral-investment-facilitation-
framework-elements-in-international; Rodrigo Polanco Lazo, “Facilitation 2.0: Investment and Trade in the Digital Age”, 
available at https://www.ictsd.org/themes/global-economic-governance/research/facilitation-20-investment-and-trade-in-the-
digital-age, at 5-13 

65 See N. Jansen Calamita, “Multilateralizing Investment Facilitation at the WTO: Looking for the Added Value”, 23 (4) 
Journal of International Economic Law 973 (2020), at 978.    

66 APA News, “Investment Facilitation Pillar of Africa Free Trade Area – ECA”, available at 
http://apanews.net/en/news/investment-facilitation-pillar-of-africa-free-trade-area-eca. 
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the making of regional investment instruments.67 Brazil launched its new model of 

Agreement on Cooperation and Facilitation of Investment (CFIA) in 2015,68 which is 

deemed to represent a new paradigm of modern IIAs.69 The CFIAs are different from 

existing IIAs in that they no longer focus primarily on protection of foreign investor and 

investment and ISDS, but stress coordination between the contracting states, 

investment facilitation, and deference to domestic legislation.70 The EC has kicked off 

a first round of negotiations with the Republic of Angola for a Sustainable Investment 

Facilitation Agreement (SIFA) in 2021, the first-ever bilateral agreement on investment 

facilitation that the EU is negotiating.71 In Asia, investment facilitation is deemed as a 

major pillar of the 2009 ASEAN Comprehensive Investment Agreement (AIAC), and 

efforts have been made by ASEAN and its member states to help facilitate investment 

in the region, such as administrative simplification and streamlining, updating one-stop 

investment website, and establishing monitoring system.72 More recently, ASEAN just 

issued the ASEAN Comprehensive Recovery Framework (ACRF) in 2021 to respond 

to the COVID-19 pandemic, which implies a possibility of a negotiating a Framework 

Agreement for Investment Facilitation (FAIF) under the ACRF frame.73  

 

At the multilateral level, the discussions and negotiations of a WTO Framework on 

Investment Facilitation for Development (“WTO Framework”) represents the major 

efforts of international investment rule-making. After a few years of structured 

discussions, formal negotiation on the WTO Framework was kicked off in September 

2020.74 Participating WTO members hope to make the Framework a multilateral 

 
67 See, generally, Rukia Baruti, “Investment Facilitation in Regional Economic Integration in Africa: The Cases of 

COMESA, EAC and SADC”, 18 (3) The Journal of World Investment and Trade 493 (2017), at 493-520. 

68 Available at https://investmentpolicy.unctad.org/international-investment-agreements/treaty-
files/4786/download.  

69 See Henrique Choer Moraes and Felipe Hees, “Breaking the BIT Mold: Brazil's Pioneering Approach to 
Investment Agreements”, 112 AJIL Unbound 197 (2018), at 197-200. 

70 Ibid. 
71 EC, “EU and Republic of Angola Launch Negotiations for a First-ever Sustainable Investment 

Facilitation Agreement”, available at https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3096. 
72 See, e.g., Tan Tai Hiong, “ASEAN Integration in the Area of Investment and Investment Facilitation in 

ASEAN”, available at https://www.unescap.org/sites/default/files/Tan%20Tai%20Hiong-
ASEAN%20Integration%20in%20the%20Area%20of%20Investment%20Facilitation.pdf; Anthony A. Abad, 
“ASEAN Investment Facilitation Work Plan, 2016-2020”, available at 
https://pdf.usaid.gov/pdf_docs/PA00TD4B.pdf, at 11.   

73 ASEAN, “ASEAN Comprehensive Recovery Framework”, available at https://asean.org/book/asean-
comprehensive-recovery-framework/, at 31. 

74 WTO, “DG Okonjo-Iweala Welcomes Progress on Investment Facilitation”, available at 
https://www.wto.org/english/news_e/news21_e/infac_13jul21_e.htm. 
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agreement under the WTO umbrella,75 and expect the Framework to play a helpful role 

in attracting investment and in promoting sustainable development by creating an 

efficient, predictable, and “investment-friendly” business climate.76 Up to the present, 

a number of proposals on the Framework have been submitted to the WTO.77 Based 

on these proposals and an informal consolidated text, a wide range of investment 

facilitation measures have been incorporated, and many of these elements are present 

in existing IIAs.78 

 

2. The linkage between investment facilitation and sustainable 
development  

  

As stated by the United Nations Conference on Trade and Development (UNCTAD), 

“facilitating investment is crucial for sustainable development and inclusive growth”, 

and investment facilitation should be treated as “an integral part of the overall 

investment policy framework, aimed at maximizing the benefits of investment and 

minimizing negative side effects”.79 If well designed and properly implemented, 

investment facilitation provisions should be able to play the dual roles of facilitating 

investment flow and promoting sustainable development.80  

 

Some recent IIAs provide that investment facilitation should be used as a tool for 

promoting sustainable development. The 2019 Netherlands Model Investment 

Agreement, for instance, stipulates that “the Contracting Parties strive to strengthen 

 
75 However, it has also been proposed that an IFF should be adopted as a WTO plurilateral agreement, 

which would only bind WTO members that are parties thereto. See, e.g., Talkmore Chidede, “A WTO 
Multilateral Investment Facilitation Agreement: An African Perspective”, available at 
https://www.tralac.org/blog/article/13703-a-wto-multilateral-investment-facilitation-agreement-an-african-
perspective.html.  

76 WTO, “Investment Facilitation: Relationship between Trade and Investment”, available at 
https://www.wto.org/english/thewto_e/minist_e/mc11_e/briefing_notes_e/bfinvestfac_e.htm. 

77 A list of these submissions to the WTO is available at https://docs.wto.org/ 
dol2fe/Pages/FE_Search/FE_S_S006.aspx?Language=ENGLISH&SourcePage=FE_B_009&Context=Script&D
ataSource=Cat&Query=%40Symbol%3dINF%2fIFD%2f*&DisplayContext=popup&languageUIChanged=true. 

78 See, e.g., Claudia Locatelli, “Negotiations on Investment Facilitation for Development (IFD) at the 
WTO”, available at https://www.unescap.org/sites/default/d8files/event-
docume6nts/Session%203_Claudia%20L_IF%20for%20Development_ 1.pdf. 

79 UNCTAD, Global Action Menu for Investment Facilitation (2016), available at 
https://investmentpolicy.unctad.org/uploaded-files/document/Action%20Menu%2001-12-
2016%20EN%20light%20version.pdf, at 4. 

80 See Karl P. Sauvant and Evan Gabor, “Facilitating Sustainable FDI for Sustainable Development in a 
WTO Investment Facilitation Framework: Four Concrete Proposals”, 55 (2) Journal of World Trade 261 (2021), 
at 261-286. 
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the promotion and facilitation of investments that contribute to sustainable 

development”.81 Similarly, when commenting on the negotiations of the EU-Angola 

FISA, the EC has stated that a major purpose of this FISA is “promoting sustainable 

development and responsible investment”.82  

 

Some investment facilitation provisions in IIAs may also be used for promoting 

sustainable development, as they could help preserve state regulatory right. Typical 

investment facilitation provisions do not oblige states to make affirmative commitments 

to foreign investors, but require them to take administrative and procedural measures 

to streamline and improve investment regulation. Besides, compared with investment 

protection and ISDS provisions commonly seen in IIAs, investment facilitation 

provisions are less frequently seen and more diverse in IIAs. In light of the difference 

between investment facilitation provisions and investment protection provisions, the 

former is deemed less sensitive and controversial to sovereign states.83 

 

Also, some IIA provisions are getting increasingly convergent at the global level.84 For 

instance, the expropriation clauses in many IIAs have become increasingly similar, and 

have been similarly interpreted and applied by arbitral tribunals in ISDS.85 Such 

normative convergence could imply that states have a decreasing level of discretion in 

negotiating expropriation provisions and in taking expropriation measures. Investment 

facilitation provisions in IIAs, on the other hand, are subject to a much lower level of 

convergence, which implies that states may enjoy broader autonomy in making and 

implementing such provisions. Such autonomy is helpful for states in using investment 

facilitation provisions as a tool in pursuing the SDGs.  

 

Further, some types of IIA provisions could qualify as both SDGs and investment 

facilitation provisions, and are reasonably expected to play the dual roles of promoting 

 
81 Article 3.4, Netherlands Model Investment Agreement. 
82 EC, “EU and Republic of Angola Launch Negotiations for a First-ever Sustainable Investment 

Facilitation Agreement”, available at https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3096. 
83 See Karl Sauvant, “A Multilateral Investment Facilitation Agreement Can Help Advance Development”, 

available at https://www.eastasiaforum.org/2021/05/02/a-multilateral-investment-facilitation-agreement-will-
help-advance-development/. 

84 See, e.g., Wolfgang Alschner and Dmitriy Skougarevskiy, “Convergence and Divergence in the 
Investment Treaty Universe – Scoping the Potential for Multilateral Consolidation” 8 (2) Trade, Law & 
Development 152 (2016), at 161-169. 

85 See, generally, UNCTAD, “Expropriation”, UNCTAD Series on Issues in International Investment 
Agreements II (2012), available at https://unctad.org/system/files/official-document/unctaddiaeia2011d7_en.pdf. 
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sustainable development and facilitating investment. An example of such provisions 

relates to corporate social responsibility (CSR) and responsible business conduct 

(RBC). On the one hand, CSR and RBC provisions are strongly advocated to be 

incorporated in IIAs for the purpose of facilitating transborder investment flow, since 

international CSR or RBC standards could provide clear criteria or guidelines for states 

in managing foreign investment.86 On the other hand, CSR and RBC are deemed as 

typical SDPs.87 They allow foreign investors, multinational enterprises (NMEs) in 

particular, to be engaged in the process of shaping a global sustainable development 

agenda and explicitly recognize the investors as both an addressee and an important 

partner in its achievement.88 They also ensure that investments are of high quality or 

of sustainable nature that could contribute to the SDGs, especially protection of the 

environment and labor rights.89 For similar reasons, some other IIA provisions, such 

as transparency, cooperation and capacity building provisions may also be expected 

to play the said dual roles.90  

 

With particular regard to the WTO Framework, its title clearly suggests that it should 

be helpful in promoting sustainable development. As a matter of fact, during the 

discussions and negotiations of the Framework, the issue of how to make the 

Framework work for sustainable development in developing and least developed 

states, has been intensely and carefully discussed.91 A number of provisions in the 

consolidated text of the WTO Framework could also be deemed as typical SDPs, such 

as transparency of investment measures;92 measures of special and differential 

treatment for developing and least developed state members;93 and CSR and anti-

corruption measures.94 As discussed, such provisions could play the dual roles of 

 
86 See, generally, Axel Berger and Karl Sauvant (eds.), Investment Facilitation for Development: A Toolkit 

for Policymakers (Geneva: International Trade Centre, 2021), at 96. 
87 See, e.g., Manjiao Chi, supra note 6, at 101-105. 
88 See Norma Schönherr, Florian Findler and André Martinuzzi, “Exploring the Interface of CSR and the 

Sustainable Development Goals”, 24 (3) Transnational Corporations (2017), at 42. 
89 Karl Sauvant and Howard Mann, “Towards an Indicative List of FDI Sustainability Characteristics”, The E15 

Initiative (Oct. 2017), available at https://ssrn.com/abstract=3055961. 

90 See, e.g., Manjiao Chi, supra note 6, at 117-131. 
91 See, generally, Karl Sauvant, Matthew Stephenson, Khalil Hamdani and Yardenne Kagan, “An Inventory 

of Concrete Measures to Facilitate the Flow of Sustainable FDI: What? Why? How?” (2020), available at 
https://www.intracen.org/uploadedFiles/intracenorg/Content/Redesign/Events/IF,%20Inventory,%20as%20of%2
0Feb.%2010,%202021.pdf. 

92 Section II, the Consolidated Text. 
93 Section V, the Consolidated Text. 
94 Section VI, the Consolidated Text. 
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facilitating foreign investment and promoting sustainable development. 

 

Despite the growing presence of investment facilitation provisions in IIAs, their effects 

on promoting sustainable development remains largely unclear.95 There are a number 

of reasons for such uncertainty. First, the majority of these provisions are soft law rules 

in nature, and are thus with limited enforceability. For instance, under many IIAs, the 

enforcement of CSR provisions typically depends on the voluntary actions of foreign 

investors, and the host states are typically under an obligation of “encouraging” the 

investors in following CSR standards.96 The consolidated text of the Framework has 

also adopted the same approach on the CSR issue.97 Second, as investment 

facilitation provisions have a clear focus on improving state administrative measures 

in investment regulation, satisfactory implementation of such provisions depends on 

the willingness and capacity of states to a substantive level. It is particularly the case 

as the implementation thereof may need specialized institutions or cooperative 

mechanisms.  

 

3. RCEP investment facilitation provisions and sustainable 
development  

 

RCEP is not the first Asian IIA that contains a standalone investment facilitation clause. 

A number of early IIAs in the region have such a clause, such as the Agreement of 

Investment of the Framework Agreement on Comprehensive Economic Cooperation 

between ASEAN and the People’s Republic of China (ASEAN-China BIT),98 and the 

ACIA,99 to list a few. As RCEP is the most recent mega-FTA of Asian states, it is of 

interest to discuss whether and how RCEP and its investment facilitation clause in 

particular could be used for the pursuit of the SDGs of RCEP members.      

 

RCEP stresses the need for investment facilitation and makes it an overarching 

purpose of the RCEP. In the preamble, it is clearly stated that one of its purposes is to 

 
95 See, e.g., Martin Dietrich Brauch, “Investment Facilitation for Sustainable Development: Getting it right 

for developing countries”, available at https://www.iisd.org/articles/investment-facilitation-sustainable-
development-getting-it-right-developing-countries.  

96 See, e.g., Manjiao Chi, supra note 6, at 101-105.  
97 See Article 26, the Consolidated Text. 
98 Article 21, ASEAN-China BIT. 
99 Article 25, ACIA. 
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“establish clear and mutually advantageous rules to facilitate trade and investment”. 

Besides, in the first chapter, entitled “Initial Provisions and General Definitions”, the 

RCEP also explicitly states that one of its purposes is to “create a liberal, facilitative, 

and competitive investment environment in the region, that will enhance investment 

opportunities and the promotion, protection, facilitation, and liberalization of investment 

among the Parties”.100 Without creating affirmative obligations on RCEP members, 

these provisions send a clear signal that RCEP members are encouraged to enhance 

investment facilitation.  

 

Notably, the RCEP Investment Chapter contains a standalone investment facilitation 

clause, entitled “Facilitation of Investment”:101  

 

Article 10.17: Facilitation of Investment 

 

1. Subject to its laws and regulations, each Party shall endeavor to facilitate 

investments among the Parties, including through: 

(a) creating the necessary environment for all forms of investment; 

(b) simplifying its procedures for investment applications and approvals; 

(c) promoting the dissemination of investment information, including 

investment rules, laws, regulations, policies, and procedures; and 

(d) establishing or maintaining contact points, one-stop investment centers, 

focal points, or other entities in the respective Party to provide assistance 

and advisory services to investors, including the facilitation of operating 

licenses and permits. 

 

2. Subject to its laws and regulations, a Party’s activities under subparagraph 1(d) 

may include, to the extent possible, assisting investors of any other Party and 

covered investments to amicably resolve complaints or grievances with government 

bodies which have arisen during their investment activities by: 

 
100 Article 1.3 (d), RCEP. 
101 Article 10.17, RCEP. 
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(a) receiving and, where appropriate, considering referring or giving due 

consideration to complaints raised by investors relating to government 

activities impacting their covered investment; and 

(b) providing assistance, to the extent possible, in resolving difficulties 

experienced by the investors in relation to their covered investments. 

 

3. Subject to its laws and regulations, each Party may, to the extent possible, consider 

establishing mechanisms to make recommendations to its relevant government 

bodies addressing recurrent issues affecting investors of another Party. 

 

4. The Parties shall endeavor to facilitate meetings between their respective 

competent authorities aimed at exchanging knowledge and approaches to better 

facilitate investment. 

 
5. Nothing in this Article shall be subject to, or otherwise affect, any dispute resolution 

proceedings under this Agreement. 

 

While this clause appears similar to the investment facilitation clause contained in 

some other Asian IIAs as mentioned above, it has some distinct features that could 

have an impact on the pursuit of the SDGs of RCEP members.  

 

First, while the RCEP clause explicitly incorporates several types of investment 

facilitation measures, the leading sentence of its several paragraphs actually subjects 

RCEP members’ investment facilitation obligations to their respective national legal 

framework. The term “subject to its laws and regulations” seems to suggest that the 

investment facilitation obligations for each RCEP members should be denoted by its 

national legislations. This could be a “double-edged sword” for RCEP members in 

pursuing the SDGs via investment facilitation. On the one hand, it allows RCEP 

members broad policy and regulatory flexibility in designing state-specific measures 

and to implement these measures in a manner that fit their respective national 

situations. Such flexibility is helpful for RCEP members in pursuing the SDGs, as they 

have different requirements and imperatives on how to manage investment and how 
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investment facilitation should unfold concretely.102  On the other hand, because RCEP 

members have diverse national legislations and policy priorities, this clause and the 

implementation thereof could hardly provide sufficient legal certainty and regulatory 

coherence that are needed for establishing a uniform investment facilitation framework 

at the regional level, thus potentially limiting the RCEP members from taking collective 

efforts in pursuing the SDGs.   

 

Second, the terms “to the extent possible” and “shall endeavor to” show that the 

investment facilitation obligation of RCEP members is “best-efforts” in nature, which 

could help RCEP members preserve their state regulatory autonomy. It not only 

enables RCEP members discretion in taking implementation measures to fulfill their 

RCEP obligations that are fit for their specific national situation, but also implicitly 

allows RCEP members to be treated differently depending on their level of 

development. While such regulatory discretion could play a helpful role in assisting 

RCEP members pursue the SDGs, RCEP members do not bear affirmative obligations 

in taking investment facilitation measures for the prupose of pursuing the SDGs, which 

seems unhelpful in urging RCEP members in using investment facilitation measures 

for SDG purpose. Third, the last paragraph of this clause removes the possibility of 

submitting any potential disputes relating to investment facilitation under this clause to 

an international dispute settlement mechanism. While this is helpful in protecting state 

regulatory right of RCEP members, it practically implies that RCEP members are left 

“unchecked” in using investment facilitation measures to pursue the SDGs, as they are 

left to decide whether “best efforts” have been made in implementing their obligations 

in good faith. Such a situation seems not in full compliance with the WTO Framework, 

which has a clear purpose of promoting sustainable development. It is also unhelpful 

in encouraging RCEP members in making the best use of investment facilitation 

measures as a policy tool in pursuing the SDGs. It is worth noting how this issue will 

be dealt with by RCEP members in future negotiations. 

 

 
102 Stefanie Schacherer, “Facilitating investment through IIAs: The case of the Regional Comprehensive 

Economic Partnership Agreement”, Columbia FDI Perspectives (No. 295)(January 11, 2021), available at 
https://ccsi.columbia.edu/sites/default/files/content/docs/fdi%20perspectives/No%20295%20-
%20Schacherer%20-%20FINAL.pdf, at 1. 
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Fourth, the RCEP clause reflects a narrow understanding of investment facilitation and 

a strong state-orientation. As can be seen, almost all measures covered in this clause 

essentially require RCEP members to establish a mechanism or approach in serving 

investors. Different from other IIAs, such as the WTO Framework and Brazilian CFIAs, 

this clause largely neglects measures relating to investor obligations, such as anti-

corruption, CSR or RBC. As discussed earlier, these measures in IIAs could play a 

major role in promoting sustainable development. In this sense, marginalization of 

private stakeholders in investment facilitation efforts could limit the capability of RCEP 

members in taking more inclusive, often needed, investment facilitation measures that 

could contribute to the pursuit of the SDGs.   

 

To sum up, it is plausible that the RCEP Investment Chapter incorporates multiple 

investment facilitation provisions, especially a standalone clause. These provisions 

grant RCEP members broad discretion in designing and taking investment facilitation 

measures, and could thus help them pursue the SDGs. However, to a large extent, 

such a helpful role could only be played at the national level, while at the regional level, 

these provisions may not be sufficient in creating a coherent regional framework for 

investment facilitation. The extent to which RCEP investment facilitation provisions 

could help RCEP members in pursuing the SDGs depends on calls for greater 

willingness, enhanced capacity and closer cooperation among RCEP members. As the 

RCEP could be understood as a “build-in work program”,103 RCEP members may wish 

to make further efforts in improving these provisions by concretely laying out 

mechanisms for using RCEP for investment facilitation. To this end, a comprehensive 

guide on concrete measures that could be considered and incorporated as investment 

facilitation provisions has been provided.104 Additionally, the extent and manner in 

which the WTO Framework will be negoitated may provide examples of how this can 

be addressed in RCEP going forward. In the meantime, RCEP members could aim to 

develop a set of investment facilitation for development principles to guide the 

development and incorporation of such provisions in RCEP. RCEP members could also 

 
103 Ibid., at 2. 
104 Sauvant, K. et. al. (2021) An inventory of Concrete Measures to Faciliate the Flow of Sustainable FDI: 

What? Why? How?. Available at: Sauvant, Karl P. and Stephenson, Matthew and Hamdani, Khalil and Kagan, 
Yardenne, An Inventory of Concrete Measures to Facilitate the Flow of Sustainable FDI: What? Why? How? 
(Second edition) (November 10, 2021). Available at 
SSRN: https://ssrn.com/abstract=3739179 or http://dx.doi.org/10.2139/ssrn.3739179 
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consider summarizing the existing investment facilitation measures that have been 

proven effective at both the national and regional levels, and using these measures as 

a reference for RCEP members in law-making and policy-making. A typical example of 

such measure could be the establishment of a “one stop window shop” in facilitating 

investment access and regulation. 

 

V. Conclusion and Policy Suggestions 
 

The conclusion of the RCEP is a milestone in economic cooperation and integration in 

the Asia-Pacific region. In general, the RCEP Investment Chapter is similar to many 

IIAs in addressing the issue of sustainable development. Few provisions of this chapter 

are designed specifically and exclusively for sustainable development purpose, and it 

also lacks a separate clause or section on sustainable development. However, the 

RCEP Investment Chapter is not entirely isolated from sustainable development. 

Rather, it can help RCEP members in pursuing the SDGs by incorporating various 

types of SDPs. That said, as the majority of the SDPs in the RCEP Investment Chapter 

are exceptions in nature, their role in promoting sustainable development could be 

weak, especially compared with the SDPs in some other recent IIAs, such as the 

European IIAs.   

 

Notably, the RCEP Investment Chapter incorporates several provisions relevant to 

investment facilitation, especially a standalone clause. While investment facilitation 

provisions are closely linked with the SDGs, the RCEP provisions seem to be a 

“double-edged sword”. They grant RCEP members broad flexibility, which could help 

them in pursuing the SDGs, but they are inadequate in creating a coherent regional 

framework for investment facilitation, which limit their role in promoting sustainable 

development at the regional level.  

 

Consequently, while the RCEP Investment Chapter could help RCEP members pursue 

the SDGs in general, the usefulness of the chapter depends largely on whether RCEP 

members have sufficient willingness and capacity to implement the SDPs. To realize 

the full potential of the RCEP agreement in promoting sustainable development, RCEP 

members should make further efforts in building consensus, enhancing capacity and 
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forging cooperation, especially at the regional level. In light of this situation, the 

following policy suggestions are proposed, which are aimed at facilitating RCEP 

members to make appropriate use of the RCEP and its Investment Chapter for 

pursuing the SDGs at both the national and regional levels.   

 

First, a major inadequacy of the SDPs in the RCEP Investment Chapter is the lack of 

enforceability, it is thus advisable for RCEP members to take necessary legal and 

policy measures at the national level to facilitate the implementation of these SDPs. As 

RCEP members are at different development levels, they may have different policy 

priorities and varying capacity in implementing the SDPs. It is further suggested that 

they could make careful and appropriate use of regulatory flexibility allowed by the 

RCEP, taking into account their respective national situations and sustainable 

development needs. 

 

Second, given that the existing SDPs in the RCEP Investment Chapter are mostly 

exception provisions in nature, it is recommended that RCEP members carefully use 

these SDPs for pursuing the SDGs. Such care is particularly needed considering that 

existing ISDS jurisprudence in relation to exceptions in IIAs is inconsistent. Alarmingly, 

as shown in the recent case of Eco Oro Minerals Corp. v. Colombia, arbitral tribunals 

could even disregard the consensus of the contracting states when interpreting the 

exception clause of an IIA.105 In light of this, it is advisable that RCEP members should 

conduct further negotiations to discuss and clarify the scope, conditions and exclusions 

for the application of these exceptions.  

 

Third, though the RCEP envisages various regional mechanisms for different policy 

purposes, RCEP members should consider putting in place a specific mechanism for 

international cooperation to help them pursue the SDGs through collective efforts, with 

due consideration given to their different levels of development and policy priorities. 

Such a mechanism should aim at helping promote regulatory coherence and capacity 

among RCEP members with regard to the design and implementation of the SDPs. It 

is also possible to consider a specialized mechanism to address the differences among 

RCEP members in relation to sustainable development and investment, similar to the 

 
105 Eco Oro Minerals Corp. v. Colombia, Non-Disputing Party Submission of Canada (27 Feb. 2020), 

available at https://www.italaw.com/cases/6320, at para. 16   
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mechanism under some EU IIAs and FTAs. UN ESCAP’s intergovernmental platform 

and work with ASEAN member States on sustainable FDI can help serve as a platform 

for holding policy discussions and promoting regulatory coherence among RCEP 

signatory countries. 

 

Fourth, the RCEP is an FTA that remains in a “build-in program”. It is advisable for 

RCEP members to consider setting up a secretariat or a similar administrative 

institution to facilitate the operation of the RCEP. Such an institution could be 

particularly helpful considering that the RCEP is a comprehensive mega-FTA and the 

RCEP members are quite different in development levels and policy priorities. The 

institution, if established, could devote necessary support and resources to the 

implementation of the SDPs in the RCEP, including those in the RCEP Investment 

Chapter.  

 

Last but not least, with special regard to investment facilitation, while the RCEP clause 

appears comprehensive and advanced compared with those in other ASEAN IIAs, it 

remains limited in terms of coverage and features weak coherence at the regional level.  

It is thus advisable that RCEP members make efforts in capacity building and conduct 

further negotiations in setting up a regional investment facilitation framework. As a first 

step, gap analyses of investment facilitation measures in place in RCEP countries 

should be developed. This could be followed by national action plans on investment 

facilitation that are aligned with sustainable development. Such measures could be 

made publicly available through RCEP. Considering that RCEP has no secretariat, 

international organizations in the region, such as ESCAP and ASEAN could play a 

helpful role, especially in developing capacity in this area.106   

 

  

  

 
106 During the Fifth South-East Asia Multi-Stakeholder Forum special session on RCEP and the 2030 Agenda: 
Sustainable Investment, ESCAP member States highlighted that RCEP can help achieve the 2030 Agenda and 
promote sustainable investment, especially through investment facilitation and better mainstreaming of the SDGs 
into the RCEP agreement. Member States further recommended that support from international organizations, 
including ESCAP, is required to build the investment promotion and facilitation capacity of RCEP development 
countries.  
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Annex: Provisions of the RCEP Agreement 
 

The following provisions of the RCEP Agreement are mentioned in this report: 

 

Article 1.3 (d) 

(d) create a liberal, facilitative, and competitive investment environment in the 

region, that will enhance investment opportunities and the promotion, protection, 

facilitation, and liberalisation of investment among the Parties. 

 

Article 10.8: Reservations and Non-Conforming Measures 

 

1. Article 10.3 (National Treatment), Article 10.4 (Most-Favoured Nation 

Treatment), Article 10.6 (Prohibition of Performance Requirements), and Article 10.7 

(Senior Management and Board of Directors) shall not apply to:  

(a) any existing non-conforming measure that is maintained by a Party at:  

(i) the central level of government, as set out by that Party in List A of 

its Schedule in Annex III (Schedules of Reservations and Non-

Conforming Measures for Services and Investment);  

(ii) a regional level of government, as set out by that Party in List A of its 

Schedule in Annex III (Schedules of Reservations and Non-

Conforming Measures for Services and Investment); or 

(iii) a local level of government;  

(b) the continuation or prompt renewal of any non-conforming measure 

referred to in subparagraph (a); and  

(c) an amendment to any non-conforming measure referred to in 

subparagraph (a) to the extent that the amendment does not decrease 

the conformity of the measure:  

(i) for Cambodia, Indonesia, Lao PDR, Myanmar, and the Philippines, 

as it existed at the date of entry into force of this Agreement; and  

(ii) for Australia, Brunei, China, Japan, Korea, Malaysia, New Zealand, 

Singapore, Thailand, and Viet Nam, as it existed immediately before 

the amendment, with Article 10.3 (National Treatment), Article 10.4 

(Most-Favoured-Nation Treatment), Article 10.6 (Prohibition of 



 
 

35 
 

Performance Requirements), and Article 10.7 (Senior Management 

and Board of Directors).  

 

2. Article 10.3 (National Treatment), Article 10.4 (Most-Favoured-Nation 

Treatment), Article 10.6 (Prohibition of Performance Requirements), and Article 10.7 

(Senior Management and Board of Directors) shall not apply to any measure that a 

Party adopts or maintains with respect to sectors, subsectors, or activities, as set out 

by that Party in List B of its Schedule in Annex III (Schedules of Reservations and Non-

Conforming Measures for Services and Investment).  

 

3. Notwithstanding subparagraph 1(c)(ii), for five years after the date of entry into 

force of this Agreement, Article 10.3 (National Treatment), Article 10.4 (Most-

Favoured-Nation Treatment), Article 10.6 (Prohibition of Performance Requirements), 

and Article 10.7 (Senior Management and Board of Directors) shall not apply to an 

amendment to any non-conforming measure referred to in subparagraph 1(a) to the 

extent that the amendment does not decrease the conformity of the measure as it 

existed at the date of entry into force of this Agreement with Article 10.3 (National 

Treatment), Article 10.4 (Most-Favoured-Nation Treatment), Article 10.6 (Prohibition of 

Performance Requirements), and Article 10.7 (Senior Management and Board of 

Directors).  

 

4. No Party shall, under any measure adopted after the date of entry into force of 

this Agreement and covered by List B of its Schedule in Annex III (Schedules of 

Reservations and Non-Conforming Measures for Services and Investment), require an 

investor of another Party, by reason of its nationality, to sell or otherwise dispose of an 

investment that exists at the time the measure becomes effective, unless otherwise 

specified in the initial approval by the relevant authorities.  

 

5. Article 10.3 (National Treatment) and Article 10.4 (Most-Favoured-Nation 

Treatment) shall not apply to any measure that falls within Article 5 of the TRIPS 

Agreement, and any measure that is covered by an exception to, or derogation from, 

the obligations imposed by Article 11.7 (National Treatment), or imposed by Article 3 

or 4 of the TRIPS Agreement. 
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Article 10.13: Expropriation 

 

1. No Party shall expropriate or nationalise a covered investment either directly or 

through measures equivalent to expropriation or nationalisation (hereinafter referred to 

as “expropriation” in this Chapter), except:  

(a) for a public purpose;  

(b) in a non-discriminatory manner;  

(c) on payment of compensation in accordance with paragraphs 2 and 3; and  

(d) in accordance with due process of law.  

 

2. The compensation referred to in subparagraph 1(c) shall:  

(a) be paid without delay; 

(b) be equivalent to the fair market value of the expropriated investment at the 

time when the expropriation was publicly announced, or when the 

expropriation occurred, whichever is earlier (hereinafter referred to as the 

“date of expropriation” in this Chapter); 

(c) not reflect any change in value occurring because the intended 

expropriation had become known earlier; and  

(d) be effectively realisable and freely transferable.  

 

3. In the event of delay, the compensation shall include an appropriate interest in 

accordance with the expropriating Party’s laws, regulations, and policies provided that 

such laws, regulations, and policies are applied on a non-discriminatory basis.  

 

4. This Article does not apply to the issuance of compulsory licences granted in 

relation to intellectual property rights, or to the revocation, limitation, or creation of 

intellectual property rights, to the extent that such issuance, revocation, limitation, or 

creation is consistent with Chapter 11 (Intellectual Property) and the TRIPS 

Agreement.  

 

5. Notwithstanding paragraphs 1 through 3, any measure of expropriation relating 

to land shall be as defined in the existing laws and regulations of the expropriating 

Party, and shall be, for the purposes of and on payment of compensation, in 

accordance with the aforesaid laws and regulations. Such compensation shall be 
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subject to any subsequent amendments to the aforesaid laws and regulations relating 

to the amount of compensation where such amendments follow the general trends in 

the market value of the land. 

 

Annex 10 B: EXPROPRIATION  

 

The Parties confirm their shared understanding that:  

 

1. An action or a series of related actions by a Party cannot constitute an 

expropriation unless it interferes with a tangible or intangible property right or property 

interest in a covered investment.  

 

2. Article 10.13 (Expropriation) addresses two situations:  

(a) the first situation is direct expropriation, where a covered investment is 

nationalised or otherwise directly expropriated through formal transfer of 

title or outright seizure; and  

(b) the second situation is where an action or a series of related actions by a 

Party has an effect equivalent to direct expropriation without formal transfer 

of title or outright seizure.  

 

3. The determination of whether an action or series of related actions by a Party, 

in a specific fact situation, constitutes an expropriation of the type referred to in 

subparagraph 2(b) requires a case-by-case, fact-based inquiry that considers, among 

other factors:  

(a) the economic impact of the government action, although the fact that an 

action or a series of related actions by a Party has an adverse effect on 

the economic value of an investment, standing alone, does not establish 

that such an expropriation has occurred;  

(b) whether the government action breaches the government’s prior binding 

written commitment to the investor, whether by contract, licence, or other 

legal document; and  

(c) the character of the government action, including its objective and context. 
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4. Non-discriminatory regulatory actions by a Party that are designed and applied 

to achieve legitimate public welfare objectives, such as the protection of public health, 

safety, public morals, the environment, and real estate price stabilisation, do not 

constitute expropriation of the type referred to in subparagraph 2(b). 

 

Article 10.15: Security Exceptions 

 

1. Notwithstanding Article 17.13 (Security Exceptions), nothing in this Chapter 

shall be construed to: 

 

2. require a Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests; or preclude a Party 

from applying measures that it considers necessary for: 

(a) the fulfilment of its obligations with respect to the maintenance or restoration of 

international peace or security; or 

(b) the protection of its own essential security interests. 

 

Article 10.17: Facilitation of Investment 

 

1. Subject to its laws and regulations, each Party shall endeavour to facilitate 

investments among the Parties, including through: 

(a) creating the necessary environment for all forms of investment 

(b) simplifying its procedures for investment applications and approvals; 

(c) promoting the dissemination of investment information, including 

investment rules, laws, regulations, policies, and procedures; and 

(d) establishing or maintaining contact points, one-stop investment centres, 

focal points, or other entities in the respective Party to provide assistance 

and advisory services to investors, including the facilitation of operating 

licences and permits. 

 

2. Subject to its laws and regulations, a Party’s activities under subparagraph 1(d) 

may include, to the extent possible, assisting investors of any other Party and covered 

investments to amicably resolve complaints or grievances with government bodies 

which have arisen during their investment activities by: 
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(a) receiving and, where appropriate, considering referring or giving due 

consideration to complaints raised by investors relating to government 

activities impacting their covered investment; and 

(b) providing assistance, to the extent possible, in resolving difficulties 

experienced by the investors in relation to their covered investments. 

 

3. Subject to its laws and regulations, each Party may, to the extent possible, 

consider establishing mechanisms to make recommendations to its relevant 

government bodies addressing recurrent issues affecting investors of another Party. 

 

4. The Parties shall endeavour to facilitate meetings between their respective 

competent authorities aimed at exchanging knowledge and approaches to better 

facilitate investment. 

 

5. Nothing in this Article shall be subject to, or otherwise affect, any dispute 

resolution proceedings under this Agreement. 

 

Article 17.9: Measures against Corruption 

 

1. Each Party shall, in accordance with its laws and regulations, take appropriate 

measures to prevent and combat corruption with respect to any matter covered by this 

Agreement. 

 

2. No Party shall have recourse to dispute settlement under Chapter 19 (Dispute 

Settlement) for any matter arising under this Article. 

 

Article 17.12: General Exceptions 

 

1. For the purposes of Chapter 2 (Trade in Goods), Chapter 3 (Rules of Origin), 

Chapter 4 (Customs Procedures and Trade Facilitation), Chapter 5 (Sanitary and 

Phytosanitary Measures), Chapter 6 (Standards, Technical Regulations, and 

Conformity Assessment Procedures), Chapter 10 (Investment), and Chapter 12 

(Electronic Commerce), Article XX of GATT 1994 is incorporated into and made part 

of this Agreement, mutatis mutandis. 
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2. For the purposes of Chapter 8 (Trade in Services), Chapter 9 (Temporary 

Movement of Natural Persons), Chapter 10 (Investment), and Chapter 12 (Electronic 

Commerce), Article XIV of GATS including its footnotes is incorporated into and made 

part of this Agreement, mutatis mutandis. 

 

Article 17.13: Security Exceptions 

 

Nothing in this Agreement shall be construed: 

(a) to require any Party to furnish any information the disclosure of which it 

considers contrary to its essential security interests; 

(b) to prevent any Party from taking any action which it considers necessary 

for the protection of its essential security interests: 

(i) relating to fissionable and fusionable materials or the materials from 

which they are derived; 

(ii) relating to the traffic in arms, ammunition and implements of war and 

to such traffic in other goods and materials, or relating to the supply 

of services, as carried on directly or indirectly for the purpose of 

supplying or provisioning a military establishment; 

(iii) taken so as to protect critical public infrastructures7 including 

communications, power, and water infrastructures; 

(iv) taken in time of national emergency or war or other emergency in 

international relations; or 

(c) to prevent any Party from taking any action in pursuance of its obligations 

under the United Nations Charter for the maintenance of international 

peace and security. 

 

Article 17.16: Treaty of Waitangi  

 

1. Provided that such measures are not used as a means of arbitrary or unjustified 

discrimination against persons of the other Parties or as a disguised restriction on trade 

in goods, trade in services and investment, nothing in this Agreement shall preclude 

the adoption by New Zealand of measures it deems necessary to accord more 
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favourable treatment to Māori in respect of matters covered by this Agreement, 

including in fulfilment of its obligations under the Treaty of Waitangi.  

 

2. The Parties agree that the interpretation of the Treaty of Waitangi, including as 

to the nature of the rights and obligations arising under it, shall not be subject to the 

dispute settlement provisions of this Agreement. Chapter 19 (Dispute Settlement) shall 

otherwise apply to this Article. A panel established under Article 19.11 (Establishment 

and Reconvening of a Panel) may be requested to determine only whether any 

measure referred to in paragraph 1 is inconsistent with a Party’s rights under this 

Agreement. 
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