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1 Digital Economy, CBDF and FDI
—————————————



Global Flows of Data are Soaring

1. Digital Economy, CBDF and FDI

Source: McKinsey Global Institute, Digital Globalization, 2016



Digital Economies are Changing How Business is Done

1. Digital Economy, CBDF and FDI

Source: McKinsey Global Institute, Digital Globalization, 2016



The Increasing Importance of CBDF over time

1. Digital Economy, CBDF and FDI

Source: World Economic Forum: A Road-map for Cross-border 
Data Flows, White Paper, 2020



2 Provisions on CBDF under 
Trade and Investment Treaties

—————————————



2. Provisions on CBDF under Trade and Investment Treaties

WTO

• GATS
• Working Group on 

E-commerce

Bilateral 
Agreements

• US-South Korea 
FTA

• TTIP Negotiations
• CETA
• US-Japan Digital 

Trade Agreement

Meg/Regional
FTAs

• TPP/CPTPP
• USMCA
• RCEP

EU Horizontal 
Provisions

• Non-negotiable
• A Stand alone 

Chapter
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Regulation of CBDF

Domestic 
legislations 

Free Trade 
Agreements

International 
Investment Law Rare 

If there is a broad definition of 
investment in investment treaties or the 
arbitral tribunals adopt a broad 
interpretation of the term of investment, 
data can be regarded as a qualified 
investment, it can be protected by IIAs.

However, a large 
number of BITs 
were concluded 
before 2010 and 
these are not well 
suited to the 
digital economy. 

3. Features: Fragmented and Outdated 

“MNEs in highly digitalized industries have a light “footprint” than 
traditional MNEs.” (Bruno CasellaLorenzo and FormentiLorenzo Formenti, 
2018)



3. Features: Fragmented and Outdated 

• The Definition of Investment 

• The Territorial Link

• Data Flows and Exceptions of Security, Public Morals and Privacy 



4
How to Undertake the 

Reform
—————————————



4. Reform of the Investment Treaty Regime 

BITs should be refined to support the development of the
digital economy

It is necessary to update the treaty texts to bring more
certainty, the definition of investment should be broadened to
reflect the new patterns of digital operations.



4. Reform of the Investment Treaty Regime 

Dialogues should be constructed between different stakeholders to
maintain the dynamics of investment treaty law.

Dialogues could be conducted in different forms and at different stages

At the treaty negotiation stage

At the implementation stage

Discuss relevant technical standards and
consider how to incorporate clear
disciplines of CBDF into the proposed BIT.

Dialogue can take place through amicus 
curiae

Dialogue could also be established with reference to WTO jurisprudence

Periodic reviews of IIAs could be conducted between the contracting 
parties 

Efforts should be made to ensure that domestic laws are in line with 
international instruments.



4. Reform of the Investment Treaty Regime 

Efforts should be made to close the digital divide

Judging by the different degrees and types 

EU

US

China

regulatory

liberalising

merchantilist

The approaches to bridge the gap

Consensus among the three

data realms may serve as a

template for further

negotiations at multilateral

levels.

Efforts should be undertaken

to enhance the capacity

building of smaller and

developing countries.



Conclusion 

• Normative Shift in International Investment Law Regime

North South 
Divide

Private Public 
Debate

New Digital 
Divide



Conclusion 

International investment law can provide a platform for the
protection of CBDF, however, most international investment
agreements were concluded before the Fourth Industrial Revolution,
and there are uncertainties and complexities involved in applying
investment treaties to CBDF.

States need to review the coverage and treatment of new digital
industries and data flows in IIAs, taking into account the digital
investment dimension, and maintain the balance between the free
flow of data and policy flexibility through clearly worded
exceptions. In the long run, a multilateral legal framework on CBDF,
perhaps through WTO, UNCTAD, G20, is imperative to ensure an
open, efficient and secure Internet.
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