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3.1 Introduction

Border governance and border management 
are central to achieving safe, orderly and regular 
migration. What migrants experience (and expect 
to experience) at the border informs their decisions 
throughout the migration cycle: the routes they take, 
how they live and work in transit and when they 
reach their destination, and their options for return. 
Laws and policies defining border governance can 
facilitate migration that is safe for migrants, but 
they can also exacerbate migrants’ risk of human 
rights violations. Only a rights-based approach to 
border governance and management can realize the 
aspiration of the Global Compact for Migration, to 
ensure safe, orderly and regular migration.

Border governance encompasses the broad range of 
legislation, policies, plans, strategies and activities 
related to the entry of persons into, and the exit 
of persons from, the territory of a State. It covers 
detection, interception, rescue and immediate 
assistance, screening, interviewing, identification of 
situations of vulnerability and appropriate referral, 
reception, detention and return. It also covers related 
activities, such as training and capacity-building, 
cooperation and coordination, and technical, 
financial and other assistance, including that 
provided to other States (OHCHR, 2014b; OHCHR and 
Global Migration Group, 2018). Border management 
refers to the administration of measures to facilitate 
and expedite authorized movement of persons 

34 Note: Measures to manage borders include the imposition by States of visa requirements, carrier sanctions against transportation companies 
bringing irregular migrants to the territory, and interdictions at sea. Under international human rights law and international refugee law, States have a 
responsibility to ensure that border management legislation, policies and practices adhere to human rights and refugee law and respect the rights of all 
people moving across their borders despite their migration status. OHCHR Recommended Principles and Guidelines on Human Rights at International 
Borders (OHCHR, 2014b) provide guidance on how to ensure border governance and management activities comply with human rights standards. Also 
see IOM Key Migration Terms, https://www.iom.int/key-migration-terms.

(regular migration) and goods, whilst preventing 
and intercepting unauthorized movements of 
persons (irregular migration) and goods, for example 
by detecting, disrupting and investigating those 
responsible for transnational crimes, including 
smuggling of migrants, trafficking in persons and 
related crimes, as well as identifying the victims of 
such crimes or any other person in need of assistance 
and/or protection.34

Migrants cross or try to cross international borders 
every day. As outlined in chapter 2, they do so for 
multiple and often overlapping reasons: to work, 
reunite with family, and escape environmental 
change and disasters and poverty, discrimination 
and other human rights violations. Though much 
migration proceeds relatively smoothly, borders 
can be dangerous places for migrants. States often 
explicitly exempt borders from their international 
human rights obligations through legislation or 
policies, such as those related to extraterritorial 
processing. This can allow border officials and private 
actors, such as airline officials, security companies, 
smugglers or traffickers, to abuse migrants’ rights 
with impunity.

According to the Global Compact for Migration, States 
have a sovereign right to exercise border controls. All 
border governance measures must ensure that the 
human rights of migrants are respected, protected 
and fulfilled, without discrimination of any kind. 
State measures addressing migration at international 

This chapter addresses the following objectives of the Global Compact for Migration:

4 Ensure that all migrants have proof 
of legal identity and adequate 
documentation

8 Save lives and establish coordinated 
international efforts on missing migrants

9 Strengthen the transnational response to 
smuggling of migrants

10 Prevent, combat and eradicate trafficking 
in persons in the context of international 
migration

11 Manage borders in an integrated, secure 
and coordinated manner

13 Use migration detention only as 
a measure of last resort and work 
towards alternatives

21 Cooperate in facilitating safe and 
dignified return and readmission, as well 
as sustainable reintegration
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borders must support border staff in dealing with 
the complicated reality of migration, including 
myriad documentation issues and diverse migrant 
situations and needs, without adversely affecting 
the dignity and rights of all migrants. Migration 
governance more broadly is also needed to ensure 
that States coordinate and cooperate with a wide 
and complex range of other State and non-State 
actors.

Respecting the human rights of all migrants 
regardless of their nationality, migration status or 
other circumstances, facilitates effective border 
governance. States assume their human rights 
obligations voluntarily and in exercise of their 
sovereignty, in pursuit of a shared objective of 
“encouraging respect for human rights and for 
fundamental freedoms for all without distinction as 
to race, sex, language, or religion” (United Nations, 
1945). Global migration governance measures 
support rather than cede national sovereignty, 
by giving States more control to determine who 
enters and stays in their territory through enhanced 
coordination and cooperation between States, 
leading to improved migration governance that 
better respects human rights (OHCHR, 2014a).

This chapter reviews progress in the region in 
regard to the abovementioned Global Compact for 
Migration objectives. It provides some examples of 
promising practices in the region across elements of 
border governance affirmed in the Global Compact 
for Migration. Although all of the objectives 
addressed in the chapter are relevant to border 
governance, several have elements that extend to 
other areas of migration experience and governance 
beyond the remit of this chapter.

3.2 Ensure that all 
migrants have proof 
of legal identity and 
adequate documentation 
RELATED TO OBJECTIVE 4

Everyone has the right to nationality. The 
requirement for official identity documentation 
facilitates safe and regular migration and prevention 
of statelessness in domestic contexts. A lack of 
birth registration and documentation undermines 
a person’s dignity, ability to earn a livelihood, access 
to services and, thus, the social and economic 
development of their country of residence; it also 

puts the individual, and particularly children, at risk 
of being stateless (see, for example, United Nations, 
2019a). Access to birth registration, regardless of 
parental migration status, is critical to ensuring all 
children enjoy rights to nationality as a prerequisite 
for enjoyment of a wide range of human rights, 
such as access to health care, education, and social 
welfare and protection. Statelessness can leave 
children at risk of exploitation and abuse, including 
that associated with child labour and recruitment 
into armed forces and groups, child marriage, and 
reliance on smugglers to travel. The human right of 
every person, including migrants, to a nationality, 
and the right of every child to be registered 
immediately after birth and to acquire nationality, 
are not fully reflected in current State practice 
throughout the region.

3.2.1 Legal frameworks

The right to a nationality is a fundamental human 
right connected to the enjoyment of other human 
rights, as well as being necessary to access regular 
migration pathways. It is recognized in a number 
of the core international human rights treaties 
(including United Nations, 1948; 1965; 1966b; 1979; 
1989; 1990; 2006a). The Convention on the Rights 
of the Child, to which all ESCAP member States 
are States parties, in Article 7, specifies that States 
parties shall ensure the implementation of the 
rights of a child to be registered, to have a name, to 
acquire a nationality and to know and be cared for 
by their parents. States parties are required to adopt 
every appropriate measure, both internally and in 
cooperation with other States, to ensure that every 
child has a nationality when they are born. A key 
measure is the conferral of nationality to a child born 
on the territory of the State, at birth or as early as 
possible after birth, if the child would otherwise be 
stateless (United Nations, 2017e). One of the most 
important safeguards to prevent statelessness is 
thus to ensure that nationality laws allow children 
born in the territory of a State to acquire the 
nationality of that State if they would otherwise be 
stateless; that is, someone who is “not considered 
as a national by any State under the operation of its 
law” (United Nations, 1954, Art.1(1)). Statelessness is 
regulated in the Convention relating to the Status 
of Refugees (United Nations, 1951), the Convention 
relating to the Status of Stateless Persons (United 
Nations, 1954), and the Convention on the Reduction 
of Statelessness (United Nations, 1961a), though 
accession to these is very low in the region (annex 
tables 11–12).
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The lack of a regional human rights framework and 
associated bodies advancing regional norms and 
jurisprudence further limits options for ensuring the 
right to a nationality and protecting the human rights 
of stateless persons. However, ASEAN member States 
have affirmed the right to a nationality in the ASEAN 
Human Rights Declaration. In the ASEAN Declaration 
on the Rights of Children in the Context of Migration 
(2019), member States agreed “to coordinate with 
respective concerned consular offices/embassies/
legal authorities in facilitating the registration of 
all births on our territories and the issuance of 
birth certificates, allowing for all children born in 
the territory to be registered in accordance to the 
respective prevailing laws and regulations” (operative 
paragraph 8).

The 2030 Agenda, in target 16.9, calls on all States 
to provide legal identity for all, including birth 
registration, by 2030 (United Nations, 2015a). In 
adopting the Global Compact for Migration, States 
reaffirmed commitment to fulfil the right of all 
individuals to a legal identity by providing their 
nationals with proof of nationality and relevant 
documentation and strengthening measures to 
reduce statelessness, including by registering 
migrants’ births, and ending gender discrimination 
in nationality laws (United Nations, 2019e). States 
should also take measures to ensure that migrants 
are able to access safely the necessary documents 
during public health emergencies (chapter 6).

3.2.2 Regional patterns and concerns

Asia-Pacific migrants often have limited access to 
birth registration for their children. This is especially 
the case when they are undocumented, but also 
applies when they have a regular migration status. For 
example, migrants in the Republic of Korea have to 
register births with their embassy, and a child born to 
an unmarried Korean father and non-Korean mother 
requires the child to have a passport issued by the 
mother’s country of origin, which may not be feasible. 
Furthermore, in Brunei Darussalam, Kiribati, Malaysia 
(if children are born overseas) and Nepal, women are 
prohibited from conferring their nationality to their 
spouses and children. This denies both the mother’s 
equal nationality rights and the child’s right to 
acquire a nationality (United Nations, 2018d; UNHRC, 
2019a; Global Campaign for Equal Nationality Rights 
and others, n.d.).35

35 Brunei Darussalam also has a reservation on the Convention on the Elimination of All Forms of Discrimination against Women (women’s equal rights with 
men with respect to the nationality of their children, United Nations, 1979).

Barriers to migrants passing on their nationality 
or citizenship to their children can compromise 
the child’s rights, such as access to education or 
health care. Discriminatory social contexts also 
present a barrier to women’s access to nationality 
and citizenship documentation. This immediately 
excludes them from many State protections and 
puts them at a heightened risk of statelessness 
(United Nations, 2014a; 2017f; OHCHR, 2013; OHCHR 
and Global Migration Group, 2018). Racial and ethnic 
discrimination also cause statelessness (United 
Nations, 2004). In North and Central Asia, statelessness 
is mainly due to ethnic-based discrimination since 
the dissolution of the Soviet Union (Institute on 
Statelessness and Inclusion, 2020). In 2019, the 
exclusion of nearly 2 million people in Assam state, 
India, from the National Register of Citizens, put 
them at risk of statelessness and indefinite detention 
(OHCHR, 2019d). The Rohingya, the world’s largest 
known stateless population, are excluded from 
Myanmar’s 1982 Citizenship Law that guarantees 
nationality by birth to members of 135 listed ethnic 
groups. This deprivation of nationality rendered 
the Rohingya stateless, fuelling discrimination 
and persecution and contributing to large-scale 
movements within the region.

Where borders cut through areas used by nomadic 
peoples they can be at risk of statelessness and other 
human rights concerns. This is the case for the Sama 
Dilaut, a migratory maritime people of South-East 
Asia, many of whom are descendants of refugees 
brought about by civil unrest in the southern 
Philippines in the 1970s. Largely undocumented, they 
live and move across eastern Borneo (Indonesia and 
Malaysia), the west coast of Sulawesi (Indonesia) 
and the southern Philippines. They face acute 
discrimination and high risk of statelessness (Brunt, 
2017).

3.2.3 Promising practices

In the Regional Action Framework on Civil 
Registration and Vital Statistics (CRVS) in Asia and the 
Pacific (2014), countries in the region agreed on: (a) 
universal civil registration of births, deaths and other 
vital events; (b) provision of legal documentation 
of civil registration of births, deaths and other vital 
events, as necessary, to claim identity, civil status and 
ensuing rights; and (c) production and dissemination 
of accurate, complete and timely vital statistics 
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(including on causes of death), produced based on 
registration records (ESCAP, 2014b). A Ministerial 
Meeting to follow-up on this Declaration, scheduled 
for 2021, will provide opportunities to address the 
protection needs of people on the move with regard 
to registration and documentation. By adopting 
the Regional Action Framework, Asia-Pacific States 
have affirmed the important contribution of CRVS 
to promoting social protection and inclusion by 
facilitating access to essential services, promoting 
gender equality, and preventing and reducing the risk 
of statelessness and other human rights violations, 
as well as promoting durable solutions for refugees, 
including by documenting links to countries of origin 
(ESCAP, 2014a).

At the High-Level Segment on Statelessness, 
convened by UNHCR in October 2019, 360 pledges 
were made to improve national birth registration 
procedures, including pledges by Indonesia, 
Kazakhstan, Kyrgyzstan, the Philippines, Tajikistan 
and Turkmenistan. Some ESCAP member States have 
committed to assessing inequalities in access to 
registration, often faced by migratory populations. 
Eight Asia-Pacific countries “pledged” on action 
to address statelessness (Azerbaijan, Indonesia, 
Kazakhstan, Kyrgyzstan, Philippines, Tajikistan, 
Thailand and Turkmenistan), including on birth 
registration (UNHCR, 2019b). In 2019, Kazakhstan 
amended its national procedures to ensure universal 
birth registration and prevent childhood statelessness, 
allowing children of undocumented migrants full 
inclusion in the national CRVS system (UNHCR, 2019a).

In 2019, the Islamic Republic of Iran amended its 
nationality law to allow children born to Iranian 
women and non-Iranian men to acquire Iranian 
nationality, regardless of whether they are born on 
Iranian territory (UNHCR, 2019c). Uzbekistan has 
amended its Citizenship Law, conferring citizenship 
to an estimated 50,000 stateless people and 
their children, and has introduced universal birth 
registration, including for children born to, among 
others, parents who are undocumented migrants 
(UNHCR, 2020c). Turkmenistan’s Law on Civil Status 
Acts entered into force in July 2020. The new law will 
ensure that all children born in the country, including 
those of undocumented parents, have their births 
registered (UNHCR, 2020b).

A 2019 project in Belu/Indonesia, that borders Timor-
Leste, aimed to increase birth registration among 
approximately 5,000 under-registered children, 
including children of mixed Indonesian/Timorese 
descent who may have at least one parent with 

a migratory background (UNHCR, n.d.). In April 
2019, the National Human Rights Commissions of 
Malaysia and Indonesia signed an MoU, with the 
Commission on the Human Rights of the Philippines 
as an observer. The Malaysian Commission will 
collaborate on research and draw up a joint 
action plan to address statelessness in Sabah from 
a human rights perspective, with the aim to provide 
recommendations for the government of Malaysia as 
well as neighbouring countries.

The Kiribati Ministry of Justice is working with UNICEF 
Pacific and UNHCR Multi-Country Representation in 
Canberra to review and reform Kiribati citizenship law 
and policy in order to prevent childhood statelessness 
and ensure equal rights of I-Kiribati men and women 
to confer their nationality to their children born 
abroad. As part of this cooperation, a consultation 
workshop on “Every Child’s Right to Nationality, 
Statelessness and Gender Equality in Conferral of 
Nationality” was organized, in November 2019, by the 
Government of Kiribati (under the leadership of the 
Ministry of Justice), with UNHCR and UNICEF support.

Nationality for All is the only regional-level CSO in 
Asia and the Pacific working solely on statelessness. 
It emerged from the work of the Statelessness 
Network Asia Pacific over the preceding five years 
to connect and mobilize civil society in the region. 
Nationality for All works to support and promote 
collaboration between governmental actors, United 
Nations agencies, and civil society on addressing 
the impact and root causes of statelessness in the 
region. Advocating to end childhood statelessness 
and to reform nationality laws, policies and practices 
that discriminate on the basis of gender, ethnicity 
and religion is central to this work. Partnering with 
civil society, it uses a range of strategies, including 
identifying and sharing good practices relevant 
to the region, technical advice and government 
engagement on solutions, and developing evidence-
based tools and training to support partners and 
affected communities in its work.

There is consensus on the goal of universal birth 
registration in the Asia-Pacific region and an agreed 
framework on how to move towards this shared goal, 
which is a cornerstone of efforts to reduce the risk of 
statelessness. Measures include strengthening CRVS 
systems and removing discriminatory nationality law 
provisions, as well as providing support to address 
specific situations of stateless persons or people 
at risk of becoming stateless. Despite these efforts, 
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many migrants remain without required identity 
documentation, undermining their ability to realize 
their rights, including by limiting access to services.

3.3 Save lives and establish 
coordinated international 
efforts on missing migrants 
RELATED TO OBJECTIVE 8

Search and rescue is a vital element of border 
management work and of ensuring safe migration. 
It arises from States’ obligations under international 
human rights law and, in the context of rescues at 
sea, is one of the oldest principles of the law of the 
sea and a well-established principle of customary 
law. As noted in chapter 1, the region continues 
to see mixed migration through well-established 
irregular and unmonitored land and maritime routes 
(United Nations, 2019e), with States’ responses often 
focused on deterrence instead of on human rights 
and humanitarian assistance, and approaches that 
endanger the lives of migrants in distress (UNHCR, 
IOM and UNODC, 2020). Interception practices, 
such as pushback measures to prevent the onward 
journeys of vessels towards States of destination, 
have resulted in persons remaining aboard vessels 
stranded at sea in dangerous circumstances for 
several months. Search and rescue operations should 
be especially maintained during public health crises, 
such as COVID-19, while ensuring compatibility with 
public health measures (chapter 6).

3.3.1 Legal frameworks

States are required to make every effort to protect 
all persons’ rights to life, wherever they are at risk on 
water or land and regardless of their nationality or 
status or the circumstances in which they are found 
(United Nations, 1966b; 2016b; 2018f; 2019e; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018). 
This means retrieving persons in distress, providing 
for their initial medical or other needs, and delivering 
them to a place of safety (box 10). This pertains even 
when the State is intercepting a boat engaged in 
smuggling. The Protocol against the Smuggling 
of Migrants by Land, Sea and Air (Smuggling of 
Migrants Protocol), which supplements the United 
Nations Convention against Transnational Organized 
Crime, requires that States “ensure the safety 
and humane treatment of the persons on board” 
(United Nations, 2000b). Border officials should 
avoid any dangerous interception measures, such as 

pushbacks at sea, that pose a risk to the safety and 
lives of migrants (OHCHR, 2016). These could amount 
to collective and arbitrary expulsions or refoulement, 
whereby migrants are returned to countries where 
they face torture; cruel, inhuman or degrading 
treatment or punishment; or other irreparable harm.

BOX 10 Protection at sea framework

One of the oldest principles of the law of the sea 
and a well-established principle of customary 
law applies in the case of rescue at sea. It 
requires that States (and private vessels) respond 
to situations of distress and provide rescue 
of and assistance to any person. This applies 
even on the high seas that are beyond States’ 
territorial waters (IMO, 1974; 1979; 1989).a The 
flag State — the State under whose jurisdiction 
a vessel sails — has a duty to ensure its vessels 
render assistance and rescue people in distress 
at sea (United Nations, 1982, Art. 98). Rescue is 
not complete without ensuring that the rescued 
migrant is taken to a place of safety, which for 
migrants at sea implies disembarkation. There 
are no agreed criteria for this, but guidance 
indicates that it should be carried out promptly 
and to a place where the safety and well-being of 
the migrants can be guaranteed. Any operations 
and procedures, such as screening and status 
assessment of rescued migrants, that go beyond 
rendering assistance to persons in distress should 
not be allowed to hinder the provision of such 
assistance or unduly delay disembarkation (IMO, 
2004). The Bali Declaration on People Smuggling, 
Trafficking in Persons and Related Transnational 
Crime encourages States to work to identify 
more predictable disembarkation options. 
A “place of safety” should be a location where the 
rescued migrants’ safety and life are no longer 
at risk; basic human needs, such as food, shelter 
and medical needs, and any age- or gender-
specific issues, can be met; and transportation 
arrangements can be made for their next or 
final destination, ensuring protection of onward 
refoulement (IMO, UNHCR and International 
Chamber of Shipping, 2015; OHCHR and Global 
Migration Group, 2018).

a Noting that the territorial zone of a State extends up to 
12 nautical miles (1 nautical mile = 1,852 metres) from its 
baseline, and the State has full jurisdiction and control over its 
territorial waters.
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Reception facilities and the immediate, 
unconditional assistance provided must meet 
human rights standards with appropriately trained 
staff. The assistance must not be conditional, for 
example, on an individual agreeing to be returned 
to their origin country or most recent transit country. 
Where necessary, assistance should take priority 
over border control or police or other enforcement 
procedures (United Nations, 2019e; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018). 
Reception facilities need to be child-sensitive and 
gender-responsive. Migrant families should not 
be separated during disembarkation and border 
controls, or at reception or registration (OHCHR and 
Global Migration Group, 2018). Reception facility staff 
and other relevant actors should enable migrants’ 
communication with their families and access to 
consular missions, and facilitate communication and 
information flow with families looking for missing 
migrants (United Nations, 1961b; 2000b; 1990; 2008b; 
2011; 2016b; 2019e; OHCHR, 2014b; OHCHR and Global 
Migration Group, 2018). States need to facilitate the 
provision of humanitarian assistance to migrants 
in distress and ensure that civil society actors, 
shipmasters, and other actors are not criminalized 
for providing this lifesaving help (United Nations, 
2019e; OHCHR, 2014b; OHCHR and Global Migration 
Group, 2018).

The Global Compact for Migration affirms that 
States have a duty to: ensure that their migration-
related policies and laws do not create the risk of 
migrants going missing; search for individuals who 
do go missing in the course of their migration; and 
provide information and support to their families 
(ICRC, 1949; United Nations, 2006b; 2019e; OHCHR 
and Global Migration Group, 2018). Irregular 
migration can be especially precarious and lead 
to the disappearance of some migrants. They may 
get lost or be abandoned by facilitators, including 
smugglers en route, on land or at sea, potentially 
resulting in death. If a State makes finding or 
identifying missing migrants difficult, this may 
constitute facilitating disappearances (UNHRC, 
2017). All State authorities and civil society actors 
need to ensure that any photographs, declaration, 
personal data or belongings of rescued or missing 
migrants are not taken or used, unless necessary and 
proportionate to a legitimate purpose, in accordance 
with international human rights law (United Nations, 
1948; 1966b; 1989; 1990; 2019e; OHCHR, 2014c; 2014b; 
OHCHR and Global Migration Group, 2018).

3.3.2 Regional patterns and concerns

Migrants and refugees have died or gone missing 
in mixed movements along the route from 
South and South-West Asia towards Europe, and 
maritime movements in South-East Asia (for data, 
see chapter 1). Recorded causes of deaths during 
migration in the region are primarily dehydration, 
starvation, violence, drowning or vehicular accident 
(IOM, 2020 n.d.b). Yet, deaths and disappearances are 
not commonly reported by people on the move or 
their relatives, especially when travelling irregularly, 
nor systematically recorded by governments. Where 
data are collected, they are often not gender- or 
age-disaggregated. Furthermore, State cooperation 
remains limited in terms of prevention, such as 
ensuring compliance with search and rescue 
obligations and ensuring disembarkation, and 
clarification of the fate of missing migrants.

To date, there are no regional mechanisms ensuring 
equitable and predictable disembarkation of people 
in distress at sea, despite the political commitments 
made by all Bali Process member States in their 
March 2016 Bali Declaration on People Smuggling, 
Trafficking in Persons, and Related Transnational 
Crime, and reaffirmed at the August 2018 Bali Process 
Ministerial Conference (Bali Process, 2016a).

3.3.3 Promising practices

The Bali Process acts as a regional forum for 
policy dialogue, information sharing and practical 
cooperation (see chapter 5 for further details). It 
has a Task Force on Planning and Preparedness, 
comprising operational level governmental officials 
responsible at national level to deal with trans-
border large movements of migrants and refugees. 
This aims to develop early warning capabilities of 
officials and their capacity to coordinate action at 
an operational level in the event of a large influx 
of irregular migrants. The fifth Task Force Co-chair 
statement, in February 2020, recognized “the primacy 
of saving lives at sea and not endangering the life 
and safety of persons in responding to irregular 
maritime migration” (Bali Process, 2020b). The 
Task Force has potential, but is currently limited to 
information sharing, rather than providing concrete 
guidance.

In 2015, ASEAN member States established 
a Trust Fund “to support the humanitarian and 
relief efforts involved in dealing with challenges 
resulting from irregular movement of persons in 
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Southeast Asia”. The  Fund can support emergency 
humanitarian activities related to the irregular 
movement of persons in Southeast Asia. It was 
identified as a relevant ASEAN mechanism to address 
maritime movements and support countries of 
disembarkation.

Indonesia adopted Presidential Regulation No.125 
Concerning the Handling of Foreign Refugees (2016) 
determining governmental agencies’ responses 
to persons in distress at sea, including in terms of 
coordination of rescue and immediate assistance. 
The Indonesian Search and Rescue Agency has 
also developed operational procedures to ensure 
coordinated rescue at sea and disembarkation of 
persons in distress at sea (Indonesia, 2016).

Efforts to ensure safe disembarkation of persons 
in distress at sea in Aceh stands as an example 
of a whole-of-society approach with regards 
to coordination on search and rescue and 
disembarkation. Members of fishing communities 
have intervened to bring people in distress to shore 
(Siegfried, 2020a; 2020b).

There is a need to build on the Bali Declaration 
commitments in the region to ensure comprehensive, 
coordinated, victim-, protection- and human rights-
centred procedures that protect the lives of people 
on the move. These complement measures to reduce 
migrants’ situations of vulnerability, such as ensuring 
safe and regular migration routes (chapter 2) to 
ensure no one dies during migration.

3.4 Strengthen the 
transnational response 
to smuggling of migrants 
RELATED TO OBJECTIVE 9

Smuggling of migrants is often a function of 
underdevelopment, as well as of border governance. 
It follows the pathways of labour migration, filling 
a gap created by prohibitive costs for regular 
migration to low-wage labour opportunities, as 
well as meeting the needs of people moving from 
situations of vulnerability. The lack of accessible, 
safe and legal pathways for migration fuels this 
activity exposing migrants to exploitation and other 
human rights violations. For example, Cambodian 
nationals have been documented as paying between 
5 and 20 per cent of the cost to regular migrants to 
be smuggled into Thailand. Similarly, the costs of 
irregular migration from the Lao People’s Democratic 

Republic to Thailand are equivalent to only one 
month’s salary, compared to approximately four 
to six months’ wages in Thailand using official and 
regular migration channels (UNODC, 2018c). For 
some, smuggling has become a livelihood strategy. 
A criminal law perspective alone is insufficient to 
end smuggling. States are required to strengthen 
development programmes and cooperation at the 
national, regional and international levels, with 
special attention to economically and socially 
depressed areas, in order to combat the root 
socioeconomic causes of the smuggling of migrants, 
such as poverty and underdevelopment, and the 
lack of accessible, safe and regular pathways for 
migration (United Nations, 2000a).

3.4.1 Legal frameworks

While smuggling is a crime in international law, it 
does not in itself constitute a human rights violation. 
However, migrants who have been smuggled are 
at increased risk of abuse and exploitation when 
the smuggler exploits unequal power relationships. 
The situation is imperilled by dangers and delays in 
transit, crossing borders in a clandestine manner due 
to regular channels for migration being insufficient 
or unaffordable, and increased border securitization. 
Being smuggled does not negate any human rights 
of migrants regarding access to protection and 
assistance measures.

The Protocol against the Smuggling of Migrants 
by Land, Sea and Air (Smuggling of Migrants 
Protocol), which supplements the United Nations 
Convention against Transnational Organized Crime 
establishes migrant smuggling as a crime and sets 
out various response measures States are required 
to take or encouraged to consider (see annex 
table 11 for ratification). These include preventing 
the facilitation of irregular entry to obtain a financial 
or other material benefit. The stated intention of 
States in adopting the Protocol was to criminalize 
and prosecute those smuggling others for gain, 
not migrants themselves (United Nations, 2000b). 
Similarly, the purpose of migrant smuggling being 
for “financial or other benefit” was included to 
ensure persons assisting or facilitating irregular 
entry of migrants solely on the basis of family 
and/or humanitarian motives should also not be 
criminalized: the Protocol is focused on transnational 
organized crime groups (UNODC, 2017). Furthermore, 
it affirms that responses to migrant smuggling 
situations should accord to States’ existing protection 
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obligations under international human rights law, as 
well the 1951 Refugee Convention (United Nations, 
2000b).

Under the Protocol, States parties should protect 
smuggled migrants, in particular their right to life 
and not being subject to torture or other cruel, 
inhuman or degrading treatment or punishment, 
and to take appropriate measures to protect them 
against violence. They are also to offer appropriate 
assistance to migrants whose lives or safety are 
endangered due to being smuggled. Thus, any 
measures States take to address migrant smuggling 
must consider human rights obligations and migrant 
protection needs (United Nations, 2019e; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018). 
The Protocol also requires States to criminalize 
producing, obtaining or providing fraudulent travel 
or identity documents to enable migrant smuggling 
(United Nations, 2000b). States recognize some 
individuals feel compelled to use smugglers to cross 
borders otherwise closed to them, and international 
law recognizes that individuals seeking asylum 
often need to enter a country without required 
documentation and should not be penalized for 
irregular entry (United Nations, 1951; 2016b).

3.4.2 Regional patterns and concerns

The smuggling of migrants ranges from land travel 
on foot to sea journeys and direct air travel from 
origin countries; air travel has the lowest physical 
risks for the migrant, but the costs involved put it 
out of reach for many or may lead to severe debts. 
As sea or air smuggling routes generally require 
more resources and organization, land routes are 
often widely used when geography allows (UNODC, 
2018b). Border crossings via land might not require 
sophisticated smuggling activities; for example, 
where border controls are not heavily enforced in 
parts of the Mekong subregion or North and Central 
Asia. The use of a smuggler’s facilitation is not only 
to evade border controls, but also to increase the 
probability of safe passage along hazardous overland 
trails (see table 5, on key migrant smuggling routes).

While the majority of States in the region have 
ratified the Smuggling of Migrants Protocol (annex 
table 11) and criminalized migrant smuggling in some 
form, and some have introduced related legislation 
to protect migrants who have been smuggled, 
incorporation of all aspects of the international legal 
definition of migrant smuggling into national law 
has been uneven. For example, Malaysian law does 

not include the “financial or other material benefit” 
element of the definition, leaving no exemption to 
protect persons involved in smuggling of family 
members or acting for solely humanitarian reasons, 
with the effect of expanding the concept of migrant 
smuggling and, thus, the scope of criminalized 
conduct. This creates a protection gap, as those 
providing rescue and assistance to migrants could be 
prosecuted under this law. Furthermore, many Asia-
Pacific States have criminalized irregular entry and 
stay, and sometimes criminalized those providing 
accommodation and employment to undocumented 
migrants. This approach is inconsistent with both the 
letter and spirit of the Protocol, which primarily aims 
to address organized crime, not migration (ESCAP, 
2017a).

Recognizing that smuggling is inherently cross-
border, the Global Compact for Migration 
recommends the use of transnational, regional and 
bilateral mechanisms to share relevant information 
and intelligence on smuggling routes, risks to 
migrants and related matters. Most operational 
cooperation in the region occurs at the bilateral 
level, between origin or transit countries and 
destination countries (ESCAP, 2017a). However, such 
cooperation is currently opaque, and the extent to 
which agreements take into account international 
legal obligations is unclear (OHCHR, 2014b; OHCHR 
and Global Migration Group, 2018).

Where counter-smuggling measures only entail 
border closures, this can lead to rapid route 
displacement rather than a reduction in smuggling. 
Furthermore, stricter border control measures 
can heighten risks to migrants and provide more 
opportunities for smugglers to profit (UNODC, 
2018b). Counter-smuggling measures and initiatives 
that help manage irregular migration (such as 
creating special zones at airports or readmission 
agreements) must not adversely affect migrants in 
enjoying their rights and dignity (OHCHR, 2014b; 
OHCHR and Global Migration Group, 2018).

Every year, thousands of migrants die during 
smuggling activities. Accidents in extreme terrain 
and weather, reliance on risky and unsafe methods 
of transportation, and other conditions, as well as 
deliberate killings, have been identified along most 
smuggling routes. The perilous route from South-
East Asia to Europe was exposed in late 2019 when 
the bodies of 39 Vietnamese nationals were found 
in a refrigerated lorry trailer in the United Kingdom 
(Independent Anti-Slavery Commissioner, 2019). 

Vietnamese migrants often use the services of 

102

ASIA-PACIFIC MIGRATION REPORT 2020



smugglers to reach European Union States. Migrants 
crossing borders irregularly risk violence not just from 
smugglers, but also from border officials (UNODC, 
2018b).

3.4.3 Promising practices

The Bali Process has made migrant smuggling one 
of its principal focuses. The Working Group on the 
Disruption of People Smuggling and Trafficking in 
Persons Networks, co-chaired by Fiji and New Zealand, 
focuses on concrete, action-oriented activities, 
through Joint Periods of Action, to disrupt and 
dismantle criminal networks involved in these crimes.

3.5 Prevent, combat and 
eradicate trafficking in 
persons in the context of 
international migration 
RELATED TO OBJECTIVE 10

Trafficking in the context of migration is a risk for 
migrants regardless of their status. Migrants who 
have used regular migration pathways to access work 
opportunities such as temporary or seasonal work 
may be at risk of exploitation, which in some cases 
may constitute trafficking in persons. Factors such as 
dependence on employers for documentation and 
repeat contracts, and high recruitment costs facilitate 
exploitation; migrants may feel they have little 
option but to accept such circumstances. Migrants 
in irregular status additionally lack access to consular 
protection, and fear reporting to law enforcement 
officials will result in their detention and deportation. 
As well as a crime against those trafficked, trafficking 
in persons is a human rights violation. However, some 
anti-trafficking interventions have been documented 
as further violating the rights of trafficked persons, 
for example through the detention of migrants, or 
confinement of trafficked persons in closed shelters. 
Increased access to safe migration through measures, 
including regular pathways and regularization of 
status, together with access to decent work, would 
be a significant step towards eradicating trafficking 
in persons.

36 These elements are: the act (recruitment, transportation, transfer, harbouring, etc.), means (deception, coercion, threat or use of force, etc.), and purpose 
(exploitation). In the case of trafficking in children, it is unnecessary to show that force, deception or any other means were used (United Nations, 2000c, Art. 3).

3.5.1 Legal frameworks

The Global Compact for Migration calls on States to 
implement the United Nations Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, Especially 
Women and Children, the international legal standard 
on human trafficking, supplementing the United 
Nations Convention against Transnational Organised 
Crime. The Protocol seeks to prevent and combat 
trafficking involving organized criminal groups, to 
protect victims and promote cooperation between 
States in those efforts. The Protocol provides a three-
part definition of trafficking in persons; each one 
must be present to identify cases of human trafficking 
(United Nations, 2000c).36 Trafficking in persons is 
legally distinct from the smuggling of migrants, 
though they may be linked in practice in some cases 
and, as both crimes involve conduct which develops 
over time, they may be difficult to distinguish on the 
ground. Most Asia-Pacific countries have ratified this 
Protocol (annex table 11).

There are also two subregional conventions. The 
ASEAN Convention against Trafficking in Persons, 
Especially Women and Children (ASEAN, 2015a), has 
been ratified by all ten member States. The Convention 
mandates increased coordinated enforcement and 
collaborative action across the region in preventing 
trafficking and protecting and assisting victims 
(Global Initiative against Transnational Organized 
Crime, 2017). The Convention’s normative framework 
is complemented by a Plan of Action (ASEAN Plan 
of Action Against Trafficking in Persons, Especially 
Women and Children), which highlights priority areas 
for ASEAN member States’ practical implementation 
of the Convention, including for States to incorporate 
its programmes and activities into their respective 
national plans of action against trafficking in 
persons. The South Asian Association for Regional 
Cooperation (SAARC) also has a convention, but it 
departs from the internationally agreed definition of 
trafficking (SAARC, 2002).

Trafficking in persons has also long been recognized 
in international human rights law as a form of 
violence against women. It is included in the 
definition of gender-based violence in the United 
Nations Declaration on the Elimination of Violence 
against Women, and in the authoritative guidance 
on gender-based violence against women provided 
by the United Nations Committee on the Elimination 
of Discrimination against Women (United Nations, 
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1994a; 2017a).37 Trafficking in persons is further 
recognized as a development issue, with States 
committing to eradicating it (and related abuses of 
forced labour and child labour) in the 2030 Agenda 
(see SDG indicators 5.2, 8.7 and 16.2).

However, anti-trafficking interventions have often 
been documented as further violating the rights of 
trafficked persons, for example though the detention 
of migrants, or confinement of trafficked persons in 
closed shelters. National, regional and international 
anti-trafficking laws, policies and interventions 
should be rights-based, and should seek to 
implement authoritative guidelines to advance 
the prevention of trafficking and the protection of 
trafficked persons. Anti-trafficking measures should 
not adversely affect the human rights and dignity of 
persons, in particular the rights of those who have 
been trafficked, though this also applies to migrants, 
internally-displaced persons, refugees and asylum 
seekers (United Nations Economic and Social Council, 
2002; OHCHR, 2014b).

3.5.2 Regional patterns and concerns

The latest available data show increases in the 
numbers of detected victims of trafficking in persons 
in the region, which could be attributed to enhanced 
national capacities to detect, record and report 
data on trafficked persons, or may represent a rise 
in the incidence of trafficking (UNODC, 2019a, and 
chapter 1). Yet, the average conviction rate recorded in 
the region is below many other regions. Specifically, 
countries in South Asia reported some of the world’s 
lowest conviction rates for trafficking offences 
(UNODC, 2018a). This suggests an environment of 
impunity in the region. In the Global Compact for 
Migration, States emphasizes the importance of 
ratifying the international standard on trafficking and 
enacting legislation, migration policy and planning, 
using definitions of trafficking in persons according 
to international law (for the status of ratification of 
these instruments, see annex table 11).

As stated in the Global Compact for Migration, 
a rights-based approach to anti-trafficking ensures 
migrants identified as trafficked persons are not 
criminalized for trafficking-related offences (OHCHR, 
2002). Several Asia-Pacific States have taken the 
first step toward this, committing to ensure that 
trafficked persons are not prosecuted for violations 

37 The Committee on the Elimination of Discrimination against Women has developed further guidance on trafficking in women and girls in the context of 
global migration, see (United Nations, 2020f ).

of immigration laws. For example, in Fiji and 
Malaysia those trafficked may not be charged for 
crimes such as irregular entry into the destination 
or transit country, periods of unlawful residence, or 
procurement or possession of any fraudulent travel 
or identity document to enter or transit a country 
(Malaysia, 2014, Art. 25); (Fiji, 2003, Section 31).

Border governance measures can be only one part of 
addressing trafficking in persons, as not all trafficking 
occurs in the context of migration and most trafficked 
persons are not identified. But of those who are, 
almost all identifications occur when individuals 
exit situations of exploitation, away from the 
border. This identification often relies on individuals 
reporting experiences of exploitation; trafficked 
persons thus need to feel safe to report. Instituting 
firewalls between immigration enforcement and 
criminal justice systems and those determining 
a trafficking status – and building trust with the 
migrant community that they will be enforced – is 
a necessary component of effective anti-trafficking 
measures. Successful anti-trafficking efforts must 
also look beyond borders to strengthen cooperation 
and multi-disciplinary methods for identification, 
and the availability of support towards sustainable 
age- and gender-responsive service provision and 
(re)integration, which are often under-resourced (UN 
Women, 2020c).

3.5.3 Promising practices

Recently, Bhutan, Brunei Darussalam and Nepal 
acceded to the United Nations Trafficking in Persons 
Protocol in 2020. Bangladesh and Palau acceded in 
2019 (annex table 11).

Efforts to address exploitation in the fishing sector in 
Thailand are a notable example of progress in terms 
of legal and policy frameworks, where a confluence of 
factors has generated action. This includes Thailand 
being the only Asia-Pacific country that has ratified 
the ILO Work in Fishing Convention to date, ensuring 
that workers in the fishing industry have adequate 
working and living conditions (box 11).

International cooperation is vital to address 
trafficking in persons, with the Coordinated Mekong 
Ministerial Initiative Against Trafficking process 
demonstrating how subregional cooperation 
can lead to development and harmonization of 

104

ASIA-PACIFIC MIGRATION REPORT 2020



national, bilateral cooperation mechanisms allowing 
rights-based returns, and multilateral systems to 
support transnational referrals. It brings together 
stakeholders engaged in anti-trafficking through 
national and subregional taskforces, integrating also 
a Civil Society and Youth platform. The process has 
driven, in partnership with ASEAN, the development 
of subregional standards for identification, 
referrals, and assistance that emphasize the rights 
of trafficked (and presumed trafficked) persons at 
their centre. Through this process, closer bilateral 
relationships and greater harmonization in national 
policy frameworks have emerged (see also chapters 
2 and 5).

Given how embedded regional trafficking patterns 
can be in international migration flows, strong 
bilateral cooperation is necessary. A wide range 
of multi- and bilateral cooperation frameworks 
exist in the region to address the challenges of 
trafficking in persons, notably the MoU between 

Myanmar and Thailand. This was one of the first 
signed in the Greater Mekong Subregion, in 2009, 
due to substantial migrant labour flows between 
the countries. Since then, over 20 case management 
meetings have brought together technical level 
officials and, more importantly, practitioners/social 
workers to address problematic cases. The MoU is 
accompanied by standard operating procedures 
to ensure effective implementation and, more 
crucially, annual Case Management Meetings, 
where government officials and practitioners can 
discuss specific cases. The MoU, standard operating 
procedures and Case Management Meetings 
framework is not void of limitations, but it can 
serve as an exemplar for governments looking to 
coordinate bilateral implementation of international 
legal provisions and foster effective cross-border 
case management, while providing space for 
development of trust and habits of cooperation 
amongst officials and practitioners.

BOX 11 Ship to Shore Rights Project

Over 300,000 migrant workers from neighbouring countries work in the Thai fishing and seafood 
processing industries (ILO, 2018f ). They fill both Thailand’s manual labour shortage gap and contribute 
to a seafood supply chain generating billions of dollars in export revenue for the economy. Nonetheless, 
several reports have documented decent work deficits, and serious human rights abuses, including forced 
labour and trafficking, committed in these industries against migrant workers. In addition, global media 
exposés and warnings flagged by the European Union and the United States Government influenced 
Thailand to overhaul its unregulated fishing industry.

The EU-ILO project ”Combatting the unacceptable form of work in Thai fishing and seafood processing 
industry the Ship to Shore Rights project”, worked along the seafood supply chain and in partnership with 
the Thai Government, employers’ organizations, trade unions and CSOs to make progressive changes. 
Thailand’s legal and regulatory framework was brought in line with international labour standards. The 
ratifications of the ILO Protocol 29 to the Forced Labour Convention, and Work in Fishing Convention (ILO, 
2007; 2014b; 2018f ) led to the codification, in 2019, of stronger legal protection for workers in the industry, 
and, regarding forced labour, to work in the Thai economy more generally. The project also supported 
regulatory agencies in enhancing effective inspection and enforcement on land and at sea, such as 
port-in port-out inspection. Collaboration with trade unions and CSOs were part of the project’s effort 
in organizing migrant fishers/workers and increasing their access to support services, while employers’ 
organizations helped improve compliance and establish due diligence measures through voluntary private 
sector initiatives in the Thai seafood processing sector.

Positive impacts on the improvement of employment and working conditions were documented in ILO 
studies, including, for instance, higher pay and more formal forms of migration in the fishing sector. 
Yet challenges persist in implementation of practical rules and regulations, and the legal recognition of 
workers’ rights to organize. More also remains to be done in protecting workers’ fundamental rights and 
achieving the decent work agenda. This demands further commitment and concerted efforts from the 
Government, employers, trade union and all other stakeholders to end to poor labour practices and forced 
labour in the Thai fishing and seafood processing industries.
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Despite action at national, bilateral and subregional 
levels to eradicate trafficking in persons and increase 
adherence to international standards, there remains 
a need for strengthened and comprehensive action 
across the region, not only through a criminal law 
approach, but by ensuring that the human rights of 
trafficked persons are at the centre of all efforts to 
prevent and combat trafficking, and to protect, assist 
and provide redress to victims, including addressing 
the factors that make migrants vulnerable to 
exploitation (chapter 2).

3.6 Manage borders in 
an integrated, secure 
and coordinated manner 
RELATED TO OBJECTIVE 11

Secure borders are essential elements of 
a comprehensive and holistic approach to migration 
governance, enabling States to ensure the security 
of all those within their jurisdiction. However, 
borders do not only serve as barriers to entry: 
effective border governance and management 
should ensure the safe and smooth entry of those 
who are entitled to cross them. Doing so requires 
an integrated approach to border management, 
based on effective intra- and inter-State cooperation, 
grounded in international legal obligations, 
including human rights and refugee law, while 
ensuring effective national security measures. 
The vast and diverse Asia-Pacific region has many 
border situations: land and sea, open and closed, 
and uneven progress towards borderless economic 
subregions in ASEAN and EEU. The range of cross-
border movements introduces further complexity, as 
people cross through regular and irregular means for 
work, marriage or family reunification, education, or 
to leave situations of vulnerability, to seek asylum, or 
a combination of factors.

Without specific attention to protecting migrants’ 
rights, strengthened border control can enable rather 
than reduce the role of intermediaries whose actions 
can be harmful to migrants’ rights, undermining 
counter-smuggling interventions (Objective 9) and 
anti-trafficking measures (Objective 10). Given the 
complexities of borders, including the increased 
use of technology, risks border officials face, and 
the many actors involved, it is vital that States take 
a rights-based approach to border management to 
navigate these challenges without losing sight of the 
individuals at borders, and ensuring respect for their 
safety and dignity.

3.6.1 Legal frameworks

Effective governance of its borders is fundamental 
to a State’s duty to ensure the security and well-
being of all people within its jurisdiction, by 
protecting the rule of law and upholding human 
rights. Migrants arriving at borders have a range 
of different needs. These may include the needs of 
unaccompanied or separated children, survivors of 
torture or trauma, persons with disabilities, victims 
of sexual and gender-based violence, and trafficked 
persons. It is important that border officials can 
identify protection needs and refer migrants to 
relevant authorities for accurate identification and 
referral to adequate procedures; these may include 
mechanisms of admission and stay based on human 
rights and humanitarian grounds (United Nations, 
2005; 2014a; 2016b; United Nations General Assembly, 
2016a; UNHRC, 2016b; OHCHR, 2014b; OHCHR and 
Global Migration Group, 2018; DLA Piper and OHCHR, 
2018).

States need to resource and implement individual 
screening and assessment procedures to ensure 
identification of migrants’ protection needs or 
situation of vulnerability and effective referral 
pathways. For children crossing international 
borders, this includes, ensuring they are treated first 
and foremost as children (giving benefit of the doubt 
in situations of ambiguity or where reasonable 
doubt as to age exists: OHCHR, 2014b; OHCHR and 
Global Migration Group, 2018), are identified and 
referred promptly to child protection authorities and 
other relevant services, and appointed a guardian, if 
unaccompanied or separated. States should ensure 
child protection officials are available to conduct 
an individual best interests’ determination for each 
child. The principle of the child’s best interests should 
take precedence over migration management 
objectives or other administrative considerations 
(United Nations, 2013b; OHCHR, 2014b; OHCHR and 
Global Migration Group, 2018). The identification of 
any child separated from their family or guardian 
should be prioritized (United Nations, 2005; OHCHR 
and Global Migration Group, 2018). One challenge is 
coordination across differentiated specialized case 
management procedures for persons with specific 
needs to ensure cross referrals.

International cooperation is part of integrated 
rights-based border management, to ensure 
coordination between origin, transit and destination 
countries to facilitate movement of people, prevent 
irregular crossings without cause, and ensure safe 
and dignified return. As such, all international 
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cooperation agreements must comply with States’ 
obligations to respect, protect and fulfil human 
rights, including for all migrants regardless of status. 
Such cooperation must never be made conditional 
on measures that unlawfully or disproportionately 
restrict or penalize migration or migrants. These 
bilateral, regional and international cooperation 
agreements, arrangements, laws and policies should 
always be publicly available to support transparency 

(United Nations, 2015a; 2019e; OHCHR, 2014b; OHCHR 
and Global Migration Group, 2018). The structures 
and mechanisms for effective border management, 
including use of information and communication 
technology, need to uphold the principle of non-
discrimination and respect migrants’ right to privacy, 
including through protection of their personal data 
(United Nations, 2019e and box 12).

The use of criminal law and the criminal system 
of justice to manage irregular migration is 
disproportionate. Given that irregular entry and 
stay are not per se crimes against persons, property 
or national security under international law, no 
migrant should be criminalized for crossing a border 
irregularly or with the help of a facilitator (United 
Nations, 2000b; 2013a; UNHRC, 2012; 2018b; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018). 
Criminalization of migrants in irregular status has 
wider negative impacts in society, in that it can fuel 
racist and xenophobic attitudes, putting all migrants 
– or anyone perceived to be a migrant – at risk of 
such discrimination or violence.

3.6.2 Regional patterns and concerns

Borders across the region are increasingly digital; 
countries have continued to invest in biometric 
screening procedures, including the collection of 
fingerprints, iris scans and facial images. Migrants 
with access to regular channels of migration often 
must supply their information before leaving and 
throughout their journeys, with security agencies 
and private corporations having access to that 
data. Authorities use these technologies to identify 
migrants in irregular status, who then also have their 
biometric data collected and stored. As outlined in 
box 12, there are human rights concerns, including 
those related to data protection and migrant rights 
to privacy and the lack of accountability of State 
agencies and private corporations involved in 
screening and associated data management.

Training of border officials in human rights is 
essential to effective border management. To 
be responsive to all migrants, all training needs 
to address age-, disability- and gender-specific 
concerns. For example, Mongolia reports that 
human rights are incorporated in the curriculum of 
the University of Internal Affairs that trains border 
authorities (UNHRC, 2020).

BOX 12 Data protection in the context 
of border management

States should not collect, store or share data 
in a way that could compromise human rights. 
Border authorities should only collect data 
(particularly biometric data) proportionate to 
a legitimate aim, obtained lawfully, accurate 
and up to date, stored for a limited time and 
disposed of securely. All personal data should 
be permanently and irreversibly anonymized 
when stored for statistical purposes. Children’s 
personal data, in particular biometric data, 
should only be used for child protection 
purposes, with strict enforcement of appropriate 
rules on collection, use and retention of, and 
access to, data (United Nations, 2017d). States 
must ensure they protect the confidentiality 
of all information in any processes under 
bilateral, regional or international cooperation 
agreements. Any cooperation or other data-
sharing agreements not in accordance with 
human rights law and standards, including 
as pertains to the right to privacy and data 
protection, should be suspended until revised.

The use of surveillance technology in border 
management should be subject to independent 
human rights monitoring to ensure it performs 
justifiable functions and does not unnecessarily 
and disproportionately interfere with rights 
to privacy where less intrusive alternatives 
are available. It is not permissible for States to 
track or collect, store or share data of migrants’ 
journeys or location data. The same applies to 
communications, including through State use 
of digital technologies and media, or those 
who assist them, with the objective of limiting 
migrants’ human rights (United Nations, 1966b; 
1988; 2019e; UNHRC, 2013; 2015b; 2015c; 2016a; 
OHCHR, 2014b; OHCHR and Global Migration 
Group, 2018).
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Ensuring that law enforcement is responsive to the 
diversity of the community increases the overall 
operational effectiveness and responsiveness 
of law enforcement to all. For example, gender-
inclusive law enforcement improves the protection 
of the rights of women and girls, and lesbian, gay, 
bisexual, transgender and intersex people, in line 
with international human rights law. It can also 
promote the participation of women in decision-
making, planning, implementation and oversight 
in law enforcement, which improves accountability. 
It is well established that women in law enforcement 
have operational advantages, including their ability 
to access areas and information outside the reach 
of male counterparts, for example, in conducting 
interviews with or securing evidence from women and 
girls, and searching women in a culturally appropriate 
and non-threatening manner. In addition, the majority 
of women and girls who have experienced sexual and 
gender-based violence and exploitation will only 
report the crime to a woman law enforcement officer 
(Amling, 2020; UN Women, 2020c).

A UN Women, UNODC and Interpol study (currently 
under review) explores the experiences and views of 
women police officers from across ASEAN, including 
related to working in border management. Overall, 
though most ASEAN countries operate a quota system 
or have targets for women’s recruitment or overall 
representation in law enforcement, in some States, 
the 10  per cent quota minimum acts as an annual 
maximum for women recruits. Many women officers 
would like more operational experience, for example 
deployment to border locations, but report they are 
not typically encouraged to seek this. Part-time or 
flexible work hours are only formalized in policies in 
Singapore, and this often restricts women’s options 
to administrative roles since it helps balance family 
responsibilities, of which they disproportionately bear 
the burden.

However, while training is essential, laws and standard 
operating procedures should be updated to reflect 
best practice. Legal framework assessments may help 
to identify gaps and needs in laws and procedures, in 
order to have a concrete impact on gender and rights-
based approaches.

3.6.3 Promising practices

Several initiatives focus on rights-based training of 
border officials in the region. In July 2018, OHCHR 
and United Nations Office of Counter-Terrorism 
piloted a training on operationalizing the OHCHR 

“Recommended Principles and Guidelines on Human 
Rights at International Borders” with ASEAN border 
officials in Bangkok. The manual for the training is 
forthcoming. In October 2019, the National Human 
Rights Commission of Korea and the Ministry of 
Justice, with OHCHR, held a policy dialogue on 
building human rights capacity of border officials.

A joint programme by UN Women and UNODC 
strengthens the capacities of law enforcement 
officers to investigate trafficking cases from a gender 
and victim-centred perspective. With Government 
of Canada funding, the “Enhancing women’s role 
in law enforcement and border security to prevent 
trafficking in persons, transnational organized crime 
and terrorism in ASEAN Countries” programme has 
developed three gender-sensitive modules on gender 
awareness; gender-informed investigations; and team 
building, self-development, and gender-informed 
self-care. Based on these modules, 273 frontline 
officers (136 women, 137 men) in Cambodia, Indonesia, 
the Lao People’s Democratic Republic, the Philippines, 
Malaysia, Myanmar and Thailand increased their 
capacities on gender-responsive law enforcement.

3.7 Use migration detention 
only as a measure of last 
resort and work towards 
alternatives 
RELATED TO OBJECTIVE 13

According to international human rights standards, 
migrating through irregular channels is not a criminal 
offence, therefore migrants should not be treated 
as criminals. However, far from using detention only 
as a last resort, Governments in the region often 
use immigration detention to respond to irregular 
migration, justifying detention measures based on 
security narratives. This constitutes arbitrary detention 
under international human rights law. Across the 
region, detention is often used for anyone found 
in an irregular situation, including asylum seekers, 
children and stateless persons. Migrants might only 
be released from detention when agreeing to return 
to their country of origin, being able to present a valid 
reason to remain in the destination country or being 
accepted to resettle in a third country. Given the 
time such procedures can take, much detention is de 
facto indefinite, in violation of international law and 
with serious impacts on all aspects of migrants’ lives, 
including their physical and mental well-being.
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3.7.1 Legal frameworks

The right to personal liberty is an essential 
component of legal systems and is guaranteed 
under the international human rights framework 
(United Nations, 1948; 1966b; 1989; 1990; 2006a). 
It is fundamental and extends to all persons at all 
times and circumstances, including all migrants, 
irrespective of citizenship, nationality or migratory 
status (United Nations, 2014b; UNHRC, 2018b). 
Migrants, therefore, should not be detained solely 
on the basis of their irregular entry or residence, 
and immigration detention should gradually be 
abolished. This is especially urgent in the context of 
COVID-19, where some Governments in the region 
have justified detention on the basis of public 
health, while often detention centres have become 
epicentres of COVID-19 infections (chapter 6).

In entering or staying irregularly in a country, 
migrants in an irregular situation have not committed 
any crime against persons, property or national 
security and their criminalization by States can 
exceed the legitimate interests of States in protecting 
their territories and regulating irregular migration 
flows. Automatic and/or mandatory detention in 
the context of migration is arbitrary and, as such, 
prohibited under international law (United Nations, 
2013a; UNHRC, 2018b, and discussion under Objective 
11). Any such form of administrative detention or 
custody of adults must be applied as an exceptional 
measure of last resort, based on an assessment of the 
individual’s particular circumstances, for the shortest 
period and only if justified by a legitimate purpose in 
non-punitive facilities (United Nations, 1966b; 1990; 
2014b; 2019e; UNHRC, 2018a; United Nations, 2018a).

To ensure that the detention is resorted to only as an 
exceptional measure, States should seek and have 
available realistic alternatives. Anyone detained 
in the course of migration proceedings, should be 
able to exercise their due process rights and have 
access to adequate conditions. This is critical, as 
immigration detention, a form of administrative 
detention, does not always provide detainees with 
the guarantees afforded to persons held in criminal 
detention, although it should (United Nations, 1948; 
1966b; 1966a; 1984; 1989; 1990; 2014b; 2019e; United 
Nations General Assembly, 2010; 2016b; UNHRC, 
2018b).

The deprivation of liberty of a migrant child, 
including unaccompanied or separated children, on 
grounds of their or their parents’ migration status is 
prohibited; it constitutes a child rights violation and 

contravenes the principle of the best interests of the 
child (United Nations, 2017e; UNHRC, 2018b; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018). 
In the ASEAN Human Rights Declaration, member 
States affirmed the protection against arbitrary 
detention (ASEAN, 2012). The ASEAN Declaration on 
the Rights of Children in the Context of Migration 
(2019) provides a framework for the development 
of effective procedures and alternatives to child 
immigration detention to ensure that children are 
kept together with their families in a non-custodial, 
clean and safe environment.

Migrants in vulnerable situations should not be 
detained (UNHRC, 2018b; OHCHR and Global 
Migration Group, 2018). Furthermore, trafficked 
persons should not be detained, charged or 
prosecuted for irregular entry into or residence 
in transit and destination countries, or for their 
involvement in unlawful activities to the extent that 
such involvement is a direct result of their situation 
as trafficked persons (United Nations Economic 
and Social Council, 2002). All situations of migrant 
detention should be subject to independent 
monitoring and inspection (United Nations, 2008a; 
2014b; 2019e; OHCHR, 2014b; OHCHR and Global 
Migration Group, 2018). Responsibly governing 
migration requires States to take all necessary 
measures to amend legislation to establish 
a presumption against detention in law, and legally 
prescribe and implement human rights-compliant, 
non-custodial and community-based alternatives 
to detention as a matter of priority (OHCHR, 2014b; 
2019b; OHCHR and Global Migration Group, 2018).

3.7.2 Regional patterns and concerns

The lack of an individualized approach to the 
screening of migrants and of sufficient officials 
trained to identify migrants in vulnerable situations 
sees many States in the region implementing 
detention policies that can amount to arbitrary 
detention practices. Some individuals may remain 
in detention indefinitely solely on the basis of 
their irregular entry or status until a solution can 
be found. For stateless people, detention often 
becomes arbitrary and indefinite (see, for example, 
UNHRC, 2018a). Governments in the Asia-Pacific 
region often use immigration detention as their 
response to irregular migration, justifying detention 
by expressing security concerns. This is seen most 
clearly in the use of offshore detention facilities 
criticized by human rights experts for their highly 
punitive character, and the lack of transparency 
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concerning conditions in those facilities (United 
Nations, 2017c; 2019d; 2019c; OHCHR, 2019a). There 
is limited or no independent monitoring or access 
to detention facilities in the region. Even in some 
countries where National Human Rights Institutions 
have the mandate to monitor circumstances, 
concerns have been raised about a lack of regular 
and/or unannounced visits.

There are several factors contributing to the often 
systematic use of immigration detention in the 
region: lack of adequate legal and policy frameworks 
for the prevention or restriction of immigration 
detention, including due to the lack of ratification of 
relevant international instruments; limited resources 
or technical knowledge for the implementation of 
effective non-custodial alternatives to detention; 
limited political will to implement such measures; 
and the lack of appropriate legal and policy 
frameworks allowing self-reliance of migrants in 
irregular status if released from detention. In the 
region, examples exist of refusal to release individuals 
denied asylum and held in detention unless they 
agree to assisted return to their home countries. 
This raises concerns about indefinite detention as 
well as possibilities of coercion and forced return, 
which could amount to refoulement (United Nations, 
2017c, and see Objective 21 discussion). Examples 
also exist of undocumented migrants in detention 
being allowed to submit an administrative appeal to 
challenge their detention, but this being reviewed 
by a ministry of justice rather than an independent 
body (United Nations, 2019b).

There remains scope for improvement in the 
application of alternatives to detention and 
reducing, or eliminating, the practice of immigration 
detention. Many States across the region have 
limited capacity and need international support 
to develop mindsets, expertise, facilities and tools 
to implement non-custodial, community-based 
alternatives to detention, notably to ensure they 
are not narrow in conception or misconceived. For 
example, bail or closed shelters do not meet the 
standards of community care and case management 
as good alternatives to detention. In particular, 
States should prioritize community-based, non-
custodial measures for children, that ensure access to 
education and health care, and which respect their 
right to family life and family unity. Efforts to end 
child detention should not be at the expense of the 
right to family unity: families with children should 
benefit from alternative measures that respect the 
child’s rights to liberty as well as family life (OHCHR 
and Global Migration Group, 2018).

3.7.3 Promising practices

Numerous States have adopted positive measures 
or legislation to prohibit or significantly limit the 
detention of children for immigration-related 
reasons. For example:

• Some States have made efforts towards ending 
immigration detention of children. For instance, 
in Thailand, the adoption of the “Memorandum of 
Understanding on the Determination of Measures 
and Approaches Alternative to Detention of 
Children in Immigration Detention Centres”, in 
January 2019, provides a framework for the release 
of all children and their mothers from immigration 
detention (Chew, 2019).

• In Bangladesh, while there is no legislation or 
policy prohibiting use of immigration detention, 
a child, if found with forged documents or 
travelling without documents, cannot be detained 
with adult prisoners and must be placed in a Child 
Development Centre.

• The numbers of children in immigration detention 
in Australia has significantly been reduced over the 
last few years. Most children have been released on 
temporary bridging visas or moved into alternative 
community detention arrangements, including 
those who were previously detained offshore in 
Nauru.

• In November 2019, the Secretariat of the Asia 
Dialogue on Forced Migration co-convened 
a Regional Roundtable on Alternative Care 
Arrangements for Children in the Context of 
International Migration in the Asia Pacific, to share 
experiences and positive practices and assist 
each other to meet and address implementation 
challenges (Park, 2019). The round table was co-
hosted by the Department of Children and Youth 
under the Thai Ministry of Social Development 
and Human Security, the International Detention 
Coalition, and the Asia Dialogue on Forced 
Migration.

There are positive moves towards a reduction in use 
of immigration detention, in particular with respect 
to children, in line with the clear recognition of the 
imperative for detention to be used as a last resort. 
However, there is need for further commitment in 
the region to meeting the clear obligations under 
international human rights law to move towards the 
abolition of immigration detention.
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3.8 Cooperate in facilitating 
safe and dignified return 
and readmission, as well as 
sustainable reintegration 
RELATED TO OBJECTIVE 21

States are entitled to determine who may enter and 
remain on their territory, subject to their obligations 
under international law. This means returns need to 
be conducted with respect to international human 
rights and refugee law, including principles of non-
discrimination, non-refoulement, prohibition of 
collective expulsion, the right to family life, and the 
best interests of the child, and with due procedural 
guarantees, such as individual determination with 
right of appeal, including during public health crises 
(chapter 6). All core international human rights law 
treaties apply across return procedures, together 
with negotiated agreements on migration, and 
elements of international refugee and criminal law, 
placing limitations on States’ sovereign prerogatives 
to decide which non-nationals can enter or reside.

3.8.1 Legal frameworks

The prohibition on refoulement is recognized as 
a principle of customary international law applying 
to all persons, irrespective of citizenship, nationality 
or migrant status and in any territory or facility under 
a State’s jurisdiction or any area under its control 
or authority, such as during counter-smuggling 
operations and measures to manage irregular 
migration, and even when outside that State’s 
territory, for example, in the context of rescue and 
interceptions (United Nations, 1951; 1966b; 1984; 
2000b; 2006b; 2013a; 2016b; 2018e; 2019e; UNHRC, 
2018b; OHCHR, 2014b; OHCHR and Global Migration 
Group, 2018).

Prohibition of collective expulsion is primarily a due 
process right, ensuring migrants have a reasonable 
and objective examination of their individual 
circumstances, including any appeal, before return 
to identify risks of refoulement with due diligence 
and in good faith. Collective expulsions, without an 
objective examination of individual cases regarding 
personal risk, violate international law, including 
principles of non-refoulement (United Nations, 
1990; 2004; 2018e; OHCHR, 2014b; OHCHR and Global 
Migration Group, 2018).

States should avoid returning migrants, especially 
long-term residents, where that constitutes arbitrary 
or disproportionate interference with rights to 
family and private life (United Nations, 2004; 2013a). 
Children should only be returned to origin countries 
when it has been determined that it is in their best 
interests. In such cases, the authorities should then 
prepare an individual plan, together with the child 
where possible, for their sustainable reintegration 
(United Nations, 2017d). The obligation of the State 
is to ensure that children enjoy protection and care 
as necessary for their well-being and development 
and according to their rights (United Nations, 2005; 
2017d; OHCHR and Global Migration Group, 2018). 
In addition, everyone has the right to re-enter their 
own country, and States are obligated to admit them 
without penalty (United Nations, 1948; 1966b; 1990; 
1999c; 2006a; 2015; 2016b; 2019e).

Voluntary return should always be promoted in 
preference to forced or coerced return, as it provides 
a stronger basis for human rights and migrant well-
being through and after the return process, and for 
a more sustainable post-return experience for the 
migrant. Many returns are entirely voluntary, based 
on individual choice, but in some circumstances, 
migrants require assistance to return safely. As stated 
in the Global Compact for Migration, voluntary return 
should be based on the migrant’s free, prior and 
informed consent, and returning migrants should 
be assisted in their reintegration. Although return 
programmes may be labelled as voluntary, many 
are State-induced, with varying degrees of pressure 
exerted on the migrant. Dissuasive measures or 
policies constitute coercion and risk refoulement 
(United Nations, 2017c; 2018e). Returns from an 
actual or implied threat of indefinite or otherwise 
arbitrary detention, or from detention in inadequate 
conditions, constitute forced return due to the 
coercion inherent in the decision to return (OHCHR, 
2014b; OHCHR and Global Migration Group, 2018).

Comprehensive individual assessments of each 
migrant’s circumstances are central to fair procedural 
safeguards and the foundation of human rights 
protection in return processes. Such assessments 
address the risk of refoulement, prevent collective 
expulsions, protect against discrimination, and 
identify other international human rights protection 
needs and legal obligations to halt return, such as 
those pertaining to the right to family and private life, 
the right to rehabilitation, and the best interests of 
each child, subject to or affected by a returns process 
(United Nations, 1990; 2013a; 2018e; 2019e; OHCHR, 
2014b; OHCHR and Global Migration Group, 2018).
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3.8.2 Regional patterns and concerns

In the region, millions of migrants return to their 
origin country without assistance and not all 
returns are recorded as such (see discussion in 
chapter 1). However, a snapshot of regional patterns 
of returns is available through the IOM Assisted 
Voluntary Return and Reintegration programme 
that provides support to migrants requiring assisted 
return. Most return movement within the region is 
intraregional, and, in 2018 (the last year with data), 
involved assisted returns from Australia, Indonesia 
and Thailand to Afghanistan, the Islamic Republic 
of Iran, Malaysia, Pakistan and Sri Lanka. Assisted 
returns to the region fell by 32  per cent compared 
to 2017, whereas those from the region increased 
very slightly. In 2018, the majority of migrants in 
the Assisted Voluntary Return and Reintegration 
programme were from Australia (48  per cent) and 
Indonesia (27 per cent). The most recent data show 
that very few migrants returning from or to the region 
were identified as being in vulnerable situations. Of 
those who were, most were identified as trafficked 
persons (IOM, 2019f ). UNHCR often refers persons 
determined not in need of international protection 
to the Assisted Voluntary Return and Reintegration 
programme upon request.

Several States in the region do not fully comply 
with their non-refoulement obligation not to expel, 
or collectively expel, return or extradite a person to 
another State where substantial evidence indicates 
they would be in danger of torture or other serious 
human rights violations (see, for example, United 
Nations, 2018a; 2018b). Dangerous interception 
methods, such as pushbacks of boats with migrants 
aboard that constitute collective expulsion, have 
been conducted by Asia-Pacific States including 
Australia, Bangladesh and Malaysia (OHCHR, 2020a).

Not all States in the region employ adequate 
individualized procedures to assess migrant risk of 
human rights violations if they are returned or lack 
other procedural safeguards, such as the right to 
appeal decisions through processes with suspensive 
effects (for example, United Nations, 2018a). States 
accepting diplomatic assurances regarding returns 
should not use them to undermine the principle 
of non-refoulement (United Nations, 2018b; 2018e; 
UNHRC, 2019b; OHCHR, 2014b). States should ensure 
full consideration of the best interests of child 
migrants or children of migrants affected by a return.

Some States cooperate to forcibly return individuals, 
including journalists and human rights defenders 
fleeing origin countries and who may face criminal 
proceedings on return, or migrant whistle-blowers 
(United Nations, 2019f ). Returns are further rendered 
unsafe when the State criminalizes migrants on 
return, for instance when migrants in irregular 
situations are detained for blemishing the reputation 
of the country.

Moreover, some States in the region continue to 
criminalize irregular emigration. This is contrary to 
the right of everyone to leave any country, including 
their own, and to return to their country. Such laws 
can render safe and sustainable return impossible, as 
migrants face criminalization on return to their own 
country, and have been documented in, for example, 
the Democratic People’s Republic of Korea, Sri Lanka, 
Turkmenistan and Viet Nam (United Nations, 2016b; 
United Nations General Assembly, 2018; UNHRC, 
2014; UNODC, 2019b; Human Rights Watch, 2020b). 
Some States also impose arbitrary restrictions, 
particularly against human rights defenders, that 
include international travel bans, the confiscation 
of or refusal to issue passports, and forced exile. 
Women are particularly affected, since measures 
aimed at protecting them from abuse effectively 
restrict or ban them from migration, as, for example, 
due to policies introduced in Cambodia, Myanmar, 
Nepal and Sri Lanka (ILO, 2015b; Napier-Moore, 2017; 
UNICEF, 2019b).

For marriage migrants in the region, return to 
their origin country can see them lose custody of 
their children or child support. It may also create 
difficulties with divorce proceedings if they are not 
concluded prior to returns (United Nations, 2019a).

Support for reintegration of returned migrants is 
minimal throughout the region. Human rights-
based, gender-responsive, disability-inclusive 
and child-sensitive programmes can support the 
sustainability of returns and help migrants and 
their families overcome discrimination and other 
rights abuses faced on return (United Nations, 
2018c; 2019d). All measures taken at international 
borders should avoid re-traumatization and prohibit 
the use of negative stereotypes and perceptions 
about migrants: for example, ensuring that border 
officials do not express any negative judgment 
relating to the migrant’s actual or imputed sexual 
orientation, gender identity or expression. As noted 
in chapter 1, States also need to improve their data 
collection and reporting on returns.
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3.8.3 Promising practice

The Thailand-Myanmar Joint Working Group on the 
Preparation of the Return of Myanmar Displaced 
Persons facilitates cooperation between the 
governments of Thailand and Myanmar on the 
voluntary return of displaced persons from Myanmar 
living in Thailand, with UNHCR and IOM providing 
support throughout the return process (ASEAN 
Learning Center, 2019).

3.9 Conclusion

Despite progress, much remains to be done to 
ensure borders in the Asia-Pacific region are 
managed as part of comprehensive rights-based 
migration governance regimes focused not just on 
deterrence, but also on facilitating entry and return 
and ensuring referral to services and protection. The 
Global Compact for Migration is intended to help 
States govern migration in a way that is people-
centred and rights-based, which means ensuring the 
region does not see large numbers of criminalized 
people and policies that create vulnerable situations 
for migrants.

The criminalization of migrants and those who assist 
them, and the underlying factors driving irregular 
migration, is a thread running through the cluster 
of objectives covered in this chapter: (a) the lack 
of documentation’s centrality to migrant status 
and risk of criminalization (Objective 4); (b) the 
criminalization of humanitarian assistance (Objective 
8); (c) the criminalization of migrants who use 
smugglers (Objective 9) and of trafficked persons 
(Objective 10); (d) immigration detention (Objective 
13); and (e) risk factors on return (Objective 21). The 
use of criminal law and the criminal system of justice 
to manage irregular migration is a disproportionate 
response to the situations in question and an 
ineffective approach to border management. It 
increases the risk of migrants’ experiencing human 
rights violations, including by acting as a barrier to 
justice.

3.10 Recommendations

The following recommendations, listed according 
to each Global Compact for Migration objective 
covered by this chapter, are for action by Asian and 
Pacific Governments, in partnership with all relevant 
stakeholders and through a collaborative approach:

4 ENSURE ThAT ALL MIGRANTS hAVE 
PROOF OF LEGAL IDENTITY AND 
ADEQUATE DOCUMENTATION

• Ensure that no migrant is arbitrarily deprived of 
their nationality or travel and identity documents.

• Ensure that all children born in the territory of the 
State have their births registered, regardless of 
nationality and residence status, and are able to 
acquire a nationality.

• Ensure the full respect, protection and fulfilment of 
human rights for stateless migrants, including their 
access to public education, health services, the 
formal labour market, social security systems and 
public welfare.

• Amend or repeal all provisions in nationality 
laws, administrative policies or other barriers that 
discriminate on the basis of gender, race, ethnicity 
or other factors, to ensure that all persons enjoy 
equal rights with respect to nationality, including 
the right to transmit it to their spouses and 
children.

8 SAVE LIVES AND ESTABLISh 
COORDINATED INTERNATIONAL 
EFFORTS ON MISSING MIGRANTS

• Protect the lives and safety of migrants and ensure 
that all migrants facing such risks are rescued, 
disembarked at the nearest place of safety and 
offered immediate assistance, in accordance with 
the international law of the sea, international 
human rights law and other relevant standards.

• Implement the legal obligation to ensure that 
there are no arbitrary or collective expulsions, for 
example by tow-backs or push-backs, in any area 
over which States exercise jurisdiction or effective 
control, including areas outside the territory of 
States, border areas and on the high seas.

• Coordinate efforts regarding missing migrants and 
facilitate their recovery, including identification and 
transfer of their remains, and improve collection 
of disaggregated data on locations and causes of 
migrant disappearance or death, and safely and 
appropriately notify their families.

4

8

113

ChAPTER 3: PROTECTING MIGRANTS ThROUGh RIGhTS-BASED BORDER GOVERNANCE AND BORDER MANAGEMENT MEASURES



9 STRENGThEN ThE TRANSNATIONAL 
RESPONSE TO SMUGGLING OF 
MIGRANTS

• Ratify the Smuggling of Migrants Protocol and 
fully transpose its provisions into national law, and 
cooperate on the basis of provisions of the Protocol.

• Ensure that no migrant is liable to criminal 
prosecution for crossing a border irregularly or for 
being the object of smuggling.

• Ensure that measures taken to address irregular 
migration, or to counter migrant smuggling, are 
not discriminatory in purpose or effect, including 
by subjecting migrants to profiling on the basis of 
prohibited grounds and regardless of whether or 
not they have been smuggled.

• Limit migrant need for the services of smugglers 
by increasing availability of and access to regular 
pathways, including for family reunification and 
labour migration, and through regularization 
processes and temporary or medium-term 
migration programmes.

• Foster the development of alternative livelihood 
programmes in communities relying on income 
from migrant smuggling activities, which can 
reduce the economic drivers that attract small-scale 
operators to engage in the smuggling business.

• Gather and share evidence-based knowledge on 
modus operandi, routes and economic models 
of migrant smuggling networks to better inform 
policymaking among countries in the region.

• Ensure all bilateral, regional and international 
cooperation agreements, arrangements, laws and 
policies are made public and transparent – and are 
not to be upheld nor entered into with countries 
unable to demonstrate respect for human rights, 
protection and fulfilment at international borders, 
in accordance with international human rights law 
– and suspend any such agreements that do not 
meet these criteria.

10 PREVENT, COMBAT AND ERADICATE 
TRAFFICKING IN PERSONS IN ThE 
CONTEXT OF INTERNATIONAL 
MIGRATION

• Reduce the risk of trafficking and other exploitation 
of migrants through, among other measures, 
regulated ethical recruitment for labour migration 
and decent work standards throughout the region, 
and suspension of access to new work permits 
for employers with un-remediated labour law 
violations, including vessel owners.

• Avoid criminalization of migrant victims of 
trafficking in persons for trafficking-related offences 
and ensure they receive appropriate protection 
and assistance, not conditional upon cooperation 
with authorities against suspected traffickers.

• Strengthen training and capacity of border 
authorities, in particular border liaison officers 
and maritime authorities along known trafficking 
routes, to screen, detect and assist victims of 
trafficking.

11 MANAGE BORDERS IN AN INTEGRATED, 
SECURE AND COORDINATED MANNER

• Ensure safe, regular and accessible pathways 
for migration, including for decent work, child 
protection, family unity, education-related 
opportunities and humanitarian issues.

• Ensure all bilateral, multi-lateral, regional and cross-
regional border management agreements and 
processes are rights-based and gender- and age- 
responsive, including by taking into consideration 
relevant recommendations from the OHCHR 
Recommended Principles and Guidelines on 
Human Rights at International Borders.

• Ensure all legislation and policies concerning 
migrant children and children of migrant parents 
are anchored in international human rights law, 
and in particular the principle of the best interests 
of the child, and, wherever possible, ensure that 
child protection officers, rather than immigration or 
border enforcement officials, screen child migrants 
and are empowered to refer migrant children to 
relevant experts for further screening, interview, 
assistance and protection.

• Implement individual screening and assessment 
procedures as soon as possible after migrants 
arrive, so those in vulnerable situations can be 
identified promptly and without discrimination 
and can be referred to appropriate services and 
protection bodies.
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• Ensure enough competent experts are present 
at borders to complete human rights-based 
screenings and referrals, including cross-referrals 
where necessary.

• Train border authorities on the risk of stereotyping 
and bias, such as negative stereotypes and 
perceptions about migrants, that can be 
detrimental to screening and are attentive to 
the needs of migrants in vulnerable situations. 
This includes measures such as ensuring that 
border authorities do not presume women to be 
vulnerable or to lack agency.

13 USE MIGRATION DETENTION ONLY AS A 
MEASURE OF LAST RESORT AND WORK 
TOWARDS ALTERNATIVES

• Protect migrants from all forms of arbitrary 
detention and work progressively to end all forms 
of immigration detention, including by establishing 
in law a presumption against immigration 
detention that requires administrative and judicial 
bodies to presume in favour of liberty. Until that is 
realized, ensure that detention is only ever used as 
an exceptional measure.

• Ensure that any restrictions on liberty imposed 
on migrants are not punitive in nature and are 
provided for in law, carefully circumscribed and 
subject to prompt and independent review.

• Eliminate detention of children because of their 
migration status or that of their parents, bearing 
in mind that immigration detention is never in the 
best interests of children.

• Prioritize non-custodial, community-based 
alternatives to detention in law and in practice 
to ensure that detention is resorted to as an 
exceptional measure. The implementation of 
alternatives to detention should benefit all children 
and extend to the entire family whenever it is in 
the best interests of the child to keep the family 
together.

21 COOPERATE IN FACILITATING SAFE AND 
DIGNIFIED RETURN AND READMISSION, 
AS WELL AS SUSTAINABLE 
REINTEGRATION

• Ensure that all returns are conducted with migrants’ 
free, prior and informed consent, and fully respect 
the human rights of migrants, while complying 
with international law.

• Ensure that all returns or deportations to migrants’ 
countries of origin or to a third country comply with 
non-refoulement obligations under international 
human rights law and international refugee law, 
cognizant that implementing the principle of 
non-refoulement requires individual assessment 
procedures of the personal risks of harm if migrants 
are returned.
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