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Abstract 

A proper, consistent and coherent national legal and regulatory framework for investment is 

essential to attract foreign direct investment (FDI) for sustainable growth. This paper 

examines the national legal framework for investment, with focuses on prerequisites for a 

good legal framework for investment and the need to strengthen the rule of law. It also 

examines the international investment agreements and its interactions with national laws. 

This paper illustrates one particular least developed landlocked country: Lao People’s 

Democratic Republic (Lao PDR). This paper illustrates a number of reforms that Lao PDR 

implemented, and also recommends for some areas for further improvement. Lao PDR’s 

national laws on investment are examined and also its relations with international investment 

agreements, most importantly the ASEAN Comprehensive investment agreement (ACIA). 

 

Keywords: foreign direct investment, legal framework for investment, foreign investment law, 

rule of law, investment climate, international investment agreements, Lao People's 

Democratic Republic 
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1. Introduction: attracting sustainable investment 

Foreign direct investment (FDI) is pursued for its direct and indirect contributions to 

economic growth. Countries seek to attract FDI not only for its contribution to equity capital, 

but equally for its potential to increase productivity through knowledge and technology 

transfer, increased competition, expanded access to markets and the potential to upgrade 

local industry through participation in global value chains. Moreover, the emphasis is shifting 

towards sustainable growth.  This means that countries aim to attract FDI that would enable 

sustainable growth, i.e. FDI that satisfies environmental, social and corporate governance 

(ESG) criteria to generate both long-term financial returns and net positive societal and 

environmental impacts. As these positive impacts would not happen automatically, it is 

critical that host countries possess adequate absorptive capacities, such as research and 

development (R&D) capacities, human resources, technological capacity and infrastructure 

to make FDI work for development. These capacities, in turn, would enhance the 

attractiveness of host countries to FDI and, therefore, contribute to retained and continuous 

inflows of FDI with long-lasting positive effects.  

 A proper, consistent and coherent national legal and regulatory framework for 

investment is essential not only to attract FDI but also to ensure that FDI contributes to 

national development goals. In framing the legal framework, governments should consider 

the economic, social and environmental dimensions of FDI and tailor regulations and policies 

that would contribute to attracting and retaining sustainable investment in accordance with 

internationally accepted principles and standards.  

Bearing the importance of FDI in pursuing sustainable growth, this paper examines 

the national and international legal framework for FDI. Section 2 examines the national legal 

framework for investment, in particular focusing on prerequisites for a good legal framework 

for investment and need to strengthen the rule of law. Section 3 illustrates international legal 

framework for FDI. Section 4  illustrate one particular least developed landlocked country in 

the Greater Mekong Subregion that is also an Association of Southeast Asian Nations 

(ASEAN) member:  Lao People’s Democratic Republic, examining its foreign direct 

investment trends and potentials, business and investment climate, national legal framework 

for investment and its alignment with international commitments. 

 

2. The national legal framework for investment 

A. General overview 

One way to incorporate investment in the national legal framework is to formulate a 

general law on investment. Such a law, covering both foreign and domestic investment, 

would apply to all enterprises and would therefore not be specific to foreign investment. It 

would send a clear message to investors of non-discrimination (i.e. national treatment (NT)), 
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and this is the case in many developed countries. Also, a wider law could avoid complexities 

from having a different law for domestic investment.  

 

Another way is to formulate separate laws for domestic investment and FDI, which 

will allow easier amendments in one without affecting the other. In fact, the national legal 

framework for FDI consists of laws and regulations in all related areas and also includes 

more detailed implementing rules and regulations as contained in decrees and other legal 

instruments. The extent and quality of coverage and degree of enforcement denote the 

overall quality of the “rule of law” which is an important aspect of assessing the overall 

investment climate in any given host country and a major determinant for FDI (Bénassy-

Quéré, Coupet and Mayer, 2007). For least developed countries, a specific FDI law can 

send a strong message to investors that the country is serious about and open to FDI 

(Sauvant and Mallampally, 2015). Often the adoption of a generic foreign investment law is 

a useful start for formulating an effective legal framework for FDI.  

 

While it is not essential for a country to have a foreign investment law, when it is 

adopted, there are some advantages (Daniel and Forneris, 2010): 

 It is an important instrument of policy implementation in terms of the role of 

the private sector and FDI in development. 

 It clarifies the rights and obligations of foreign investors and the host 

government and its institutions. 

 It is a useful tool for investment promotion as it provides investors with an 

easy overview of the investment climate in a country. 

 It provides security to private investments and spells out all provisions related 

to investor protection, including available dispute settlement mechanisms. 

 It enhances transparency of the regulatory framework for investment and 

therefore contributes to good governance. 

When a country decides to formulate a foreign investment law, it usually addresses 

issues related to national security, sovereignty, culture and development. It contains a 

definition of investment, e.g. assets, technology, knowledge, and any other form of capital 

that is brought into a country for business purposes. A foreign investment law also specifies 

when, how, in what sectors and to what extent foreigners may invest in a country. It normally 

regulates ownership and protection; repatriation of profits; rights and obligations of investors 

vs. right of the State; land and labour use and restrictions; performance requirements and 

incentives; dissolution and liquidation; investment approval and promotion, registration, 

arbitration and establishment; roles and functions of an investment promotion agency.  

 

At the minimum, a (foreign) investment law should cover the entry provisions for FDI 

including specification of prohibited sectors and other restrictions, performance 

requirements, screening and registration processes. It would guarantees for foreign 

investors (Daniel and Forneris, 2010): 

 Non-discrimination: national treatment of foreign investors and most-favoured 

nation (MFN) treatment. 
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 Fair and equitable treatment (FET).  

 Right to ownership and security of investment: guarantees against arbitrary 

nationalization, unlawful expropriation, or confiscation of property, or any 

other governmental measure with similar effect; prompt, adequate, and 

effective compensation in the event of expropriation. 

 Convertibility and repatriation of capital and earnings. 

 Access to international dispute resolution mechanisms: established 

international dispute settlement mechanisms which should be available to 

foreign investors in any country, especially private investors operate in 

countries with weak rule of law.  

 Transfer of foreign personnel: though host countries routinely insist on the 

use of local labour, in many cases the use of foreign experts, managers and 

technical personnel cannot be avoided. 

 

B. Prerequisites for a good legal framework for investment 

The legal framework for investment cannot be viewed in isolation, but in relation to 

the overall institutional and policy framework. Investment policies need to be formulated 

before investment legislation. Investment legislation “translates” the policy into legal terms 

that are actionable including in a court of law (Daniel and Forneris, 2010). Investment laws 

then provide a legal basis for the policies and related institutional framework.  

When the legal framework is obsolete, it can no longer be an effective instrument for 

attracting and benefiting from FDI. In fact, in many developing countries, a number of 

redundant laws and regulations continue to impede FDI and are misused as red tape and 

subject to poor implementation and enforcement. Investors often cite the arbitrary 

enforcement of actual or imaginary rules and frequent inspections to check compliance as 

important barriers to the effective operation of a business.  

In addition, considerations should be given not only of investment-specific laws but 

also of the need to align those laws with other relevant laws, rules and regulations that have 

a direct or indirect impact on FDI. Other relevant laws, rules and regulations could be in 

areas of contracts, land, labour, finance, competition, environment, mining, agriculture, 

telecommunications, transportation, and privatization. In the absence of required laws and 

regulations in all other areas, a foreign investment law alone is not sufficient and often not 

even necessary (Sun, 2010). 

 

C. Strengthening the rule of law 

The formulation and adoption of appropriate national laws relevant to the promotion, 

attraction and facilitation of investment would certainly be a stepping stone to improve the 

overall investment climate. However, both investment-specific and investment-related laws 



4 
 

should be properly and consistently implemented and duly enforced.  Investors often cite the 

lack of clarity and transparency in policy and the uneven application of laws and regulations 

as major obstacles to investment (Drabek and Payne, 2002).  

In order to overcome these obstacles, several policy actions are required. First, there 

is a need for a public commitment to transparency in all government policies related to the 

private sector, including the prompt publication of new regulations and consistency between 

electronic and printed versions. Second, a fuller commitment to the establishment of the rule 

of law, including reducing bureaucratic discretions and red tape, is needed. A stable legal 

framework is crucial for enabling investor confidence and creating a strong investment 

climate. Third, a reduction in or rationalization of the number of government bodies setting 

investment policy and enhanced coordination among concerned government agencies and 

ministries would support policy coherence and consistency. Such coordination could 

preferably take place through a body chaired by the Head of Government or State to give it 

proper authority. In practice, the absence of proper coordination is a significant obstacle to 

consistent investment policy formulation and implementation.  

 

3. International investment agreements 

There is an increasing need for national investment laws to conform to international 

investment agreements (IIAs), including bilateral investment treaties (BITs) and treaties with 

investment provisions (TIPs), in order to attract and benefit from FDI. Ideally, national laws 

should be the dominant place for establishing rights and obligations in relation to 

investment. Still, international treaties can fill in gaps in domestic law, especially where host 

countries do not have a well- established domestic legal framework. Moreover, in any 

international arbitration or court, international law prevails over national law in cases of 

inconsistency or conflict. Therefore, countries need to carefully examine IIAs and would 

benefit greatly to align their national laws with IIAs and international standards.  

This is especially true in recent years when the number of investor-state dispute 

settlement (ISDS) cases has sharply risen. The ISDS clause in IIAs is being frequently 

invoked by foreign investors and has triggered severe repercussions for developing 

countries and their governments. If not specifically addressed in agreements, investors can 

resort to international arbitration which can have serious implications for host governments 

(especially in terms of the costs of arbitral proceedings and potential awards). Inconsistency 

between IIAs and national laws and regulations could increase the possibility of an ISDS 

case (UNCTAD, 2016). This could also bring “regulatory chill”, i.e. avoiding drafting new 

measures for public and development purposes due to fear that such action might trigger an 

ISDS case.  

Interaction between national laws on investment and international investment 

commitments needs to be bi-directional and consistent. In one direction, integrating 

international commitments into national law can improve the structure and content of 

national laws, therefore enhancing the domestic investment climate. In practice, this would 

require consistent governance across all ministries and multi-stakeholder consultations. 
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Often, IIAs are negotiated by a small group of specialists within a single government 

ministry/branch, without considering the concerns and issues of other central or local 

government agencies, various interest groups and stakeholders. Inter-ministerial 

coordination and stakeholder consultations are essential for an effective process of rule-

making on investment. Such consultations should include investors to reduce the incidence 

of ISDS cases, and to enhance the contribution of FDI to sustainable development (Knörich 

and Berger, 2014). 

In the other direction, countries need to ensure that IIAs are balanced and that host 

countries have sufficient regulatory and policy space to pursue national development. 

Historically, IIAs were initially created for the sole purpose of investor protection (mostly 

investors from developed countries in developing countries). However, this is neither 

desirable nor sustainable. Some countries are increasingly seeking more balanced 

approaches. Countries, in particular those from the Asia-Pacific region, that were until 

recently capital importers, have become major outward investors in their own right. This is 

beginning to change the dynamics of investment agreements. Moreover, countries have 

committed to implement the 2030 Agenda for sustainable development.  

As a result of these developments, there have been a number of initiatives for 

sustainable investment in the IIA arena. For instance, United Nations Conference on Trade 

and Development (UNCTAD) has been promoting investment for sustainable development, 

including through its Investment Policy Framework for Sustainable Development (IPFSD, 

2012 and 2015); the UNCTAD Road Map for IIA reform (2015) and UNCTAD Global Action 

Menu for Investment Facilitation (2016). Other examples of similar initiatives include: South-

African Development Community (SADC) model BIT template (2012); the Commonwealth 

guide “Integrating Sustainable Development into international Investment Agreements: A 

Guide for Developing Country Negotiators” (2012); Brazilian model BIT; Indian model BIT. 

All these adopt more balanced and sustainable investment approaches when compared to 

traditional and historical IIAs.  

 

4. A case study: Lao People’s Democratic Republic 

Lao PDR has potential to attract FDI inflows, despite being a land-locked least 

developed country.2 It is a member of the Association of Southeast Asian Nations (ASEAN) 

and has geographic proximity to more developed ASEAN member countries. Lao PDR has 

undertaken various economic and regulatory reforms to improve its investment climate. It 

has legal provisions for investment, but these are often obsolete and outdated and require 

revision. Furthermore, there is a need for harmonization of regulations, both investment-

specific and investment-related laws, consistent governance and coordination among 

multiple ministries, and proper enforcement of the legal framework to improve the 

investment climate further. These areas will be discussed further in the following sections. 

                                                           
2
 Lao PDR is categorized as one of least developed countries (LDCs) and also landlocked developing countries 

(LLDCs). 
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A. Foreign direct investment trends and potential 

Lao PDR experienced remarkable economic progress in the past 15 years - GDP per 

capita (in constant 2010 United States dollars) increased from $704 in 2001 to $1,538 in 

2015. Over time, Lao PDR has gained much interest as an investment destination and FDI 

inflows to the country grew rapidly from almost zero in 1990s to $1,220 million in 2015 

(figure 1). Three neighbouring counties dominated greenfield FDI inflows to Lao PDR, 

namely China, Thailand and Viet Nam according to fDi Intelligence (2016).  Most FDI was in 

natural resources:  the top 5 sectors for greenfield FDI are alternative/renewable energy, 

metals, financial services, real estate, and hotels & tourism in the period 2003-2015, 

according to fDi intelligence (2016). 

 

Figure 1. FDI inflows to Lao PDR, 1990-2015 (Millions of United States dollars) 

 

Source: ESCAP calculation based on UNCTAD, 2016 

Lao PDR has attracted significant FDI flows into the natural resources sector, which 

continues to outpace all other sectors.  In this sector, Lao PDR managed high rates of 

investment and economic expansion, similar to many other least developed countries 

(LDCs) or developing countries endowed with natural resources but with limited human and 

technology capacities. However, Lao PDR should diversify the sectors for FDI attraction to 

benefit more from FDI. The natural resources sector is known for generating only few jobs 

due to its capital-intensive nature. Furthermore, dependency on the natural resources sector 

could increase the risk of Dutch disease3 and exposure to volatile international commodity 

prices and sector-specific shocks.  

In order to overcome these problems, Lao PDR needs to attract higher quality private 

sector investment in a wider range of sectors. First, FDI in non-natural resource-based 

industries could provide positive technological spillovers through learning-by-doing effects 

and increasing returns to scale in production (World Bank, 2014). Secondly, strong 

                                                           
3
 Dutch disease refers to the negative consequences arising from large increases in the value of a country's 

currency, resulting from large influx of foreign currency. Dutch disease can lead to a decrease in the price 
competitiveness for exports of the affected country's manufactured goods and an increase in the quantity of 
imports. Refer to: http://www.economist.com/blogs/economist-explains/2014/11/economist-explains-2 
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expansion in the private sector-led natural resource related services and construction 

sectors would generate technological spillovers and allow Lao PDR to benefit more fully 

from the natural resources sector. 

FDI inflows into the tourism sector are another with potential to boost economic 

growth and reduce poverty. Not only FDI inflows into tourism sector would support the 

rapidly growing sector financially, but also bringing in expertise in strategies towards 

sustainable tourism.  In this regard, strategies to encourage foreign investment in tourism-

related infrastructure, skills and human resources are to be pursued. At the same time, 

active measures to protect the environment and cultural heritage from over-exploitation 

should be in place to ensure sustainable usage of FDI inflows (OECD, 2016). 

 

B. Business and investment climate: scope for improvement 

Lao PDR has made slow but steady progress in implementing reforms towards the 

establishment of a market economy during the past few decades. In the wake of the 

country’s accession to the World Trade Organization (WTO) in 2013, and the creation of the 

ASEAN Economic Community (AEC), the Government undertook economic and regulatory 

reforms including the adoption of relevant laws (see section 3) (United States Department of 

State, 2016). These efforts have contributed to increased FDI inflows to the country, 

compared with other countries at similar levels of development. For example, according to 

the World Bank (2017), the country has lower rates of time tax imposed by regulations (i.e. 

percentage of time spent by senior management dealing with regulatory compliance) and 

lower number of days to obtain permits, when compared with East Asia & Pacific and lower 

middle income countries.  

Lao PDR’s fiscal environment has undergone significant changes in recent years. 

Only a few years ago, the issue of “tax rates” was the top constraint identified by firms, 

burdened by a complex and inefficient tax system (World Bank, 2011). However, in 2011 a 

new tax law replaced the Tax Law 2005 and the new law came into force in 20134. The new 

tax law aims to reduce tax rates and simplify procedures and no longer discriminates 

between foreign and domestic companies.  

Despite these changes, the positive impact on business of the new tax law seems to 

have only partially materialized. This is because implementation has not been harmonized 

with existing tax regulations, so that a number of the original provisions remain effective in 

parallel. Therefore, tax officials responsible for interpreting the provisions of the law, may 

come to different conclusions on the application of these provisions.  Also, the status of the 

Tax Law relative to other relevant laws is not well defined, leading to additional confusion 

and varying applications (World Bank, 2014). 

Clearly, there is scope for the country to further improve its investment climate. The 

country scores relatively low in a number of important business indicators. As seen in table 1 

below, Lao PDR ranks near at the bottom for a number of global business climate rankings. 

When compared with neighbouring countries at similar development level, such as 

                                                           
4
 According to World Bank (2014), the Personal Income Tax provisions came into force in October 2012.  



8 
 

Cambodia and Viet Nam, Lao PDR ranks below these neighbouring countries for all 

mentioned rankings in table 1 (except Cambodia’s ranking for corruption perception). 

 

Table 1: Some indicators of Lao PDR’s investment climate 

Measurement Rank (2016) 

Ease of Doing Business Rank   139 / 190  

Corruption Perception Index Rank   123 / 176 

Index of Economic Freedom Rank   155 / 178  
 

Sources: Ease of Doing Business Rank: The World Bank/Corruption Perception Index Rank: Transparency 

International/Index of Economic Freedom Rank: The Heritage Foundation & Wall Street Journal 

There are other areas of particular concern to Lao PDR. First, many investors claim 

that the process to establish operations in Lao PDR is overly complex. Moreover, 

regulations are erratically applied (United States Department of State, 2016). The lack of 

regulatory transparency and predictability poses a significant threat to the attractiveness for 

investors in the country. Second, employers in Lao PDR are much more likely to complain 

about poor labour skills than in other Asian countries, such as China, Indonesia, 

Kazakhstan, Mongolia, Nepal, Philippines, and Viet Nam. Another problem Lao PDR is 

facing is that labour costs have risen rapidly without growth in labour productivity. (World 

Bank, 2014). 

 

C. National legal framework for investment 

Lao PDR established several laws directly and indirectly related to investment.  

Primarily, the Law on Investment Promotion (No. 02/NA, 8 July 2009) covers foreign 

investment as well as domestic investment, and reflects a pro-investment stance. It is 

recommended that Lao PDR adopt a revision that would further enhance the legal 

framework for investment. Specifically, the revision could include: clearer definitions of 

scope and content of existing protection provisions, especially expropriation; revision to 

ISDS provisions to clarify procedural requirements and scope of the provisions; adoption of 

detailed and clear legal language; consistency with other laws and with provisions of the 

ASEAN Comprehensive Investment Agreement (ACIA); and particular attention to the 

definition of investment (OECD, 2016). (See examples from neighbouring countries, 

Thailand and Viet Nam in annex A.) 

In addition to the Law on Investment Promotion, there are a number of other national 

laws relevant to investment, for example: 

 New Competition Law (July 2015) 

 Law on Bankruptcy of enterprises (No. 06/94, 14 October 1994); 

 Land Law (No. 04 /NA,  21 October 2003); 
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 Tax Law (No. 05/NA, 20 Dec 2011): represents the first legislative amendment to the 

Tax Law (No 04/NA, 19 May 2005); 

 Labor Law (Amended) (No. 43/NA, 24 December 2013) 

 Enterprise Law (Amended) (No. 46/NA, 26 December 2013): repeals Enterprise Law 

(No. 11/NA, 9 December 2005); and 

 New Competition Law (July 2015) approved by the National Assembly. 

Inconsistent and inadequate implementation is the biggest impediment to the 

ongoing regulatory reform process (OECD, 2016). Similar to many other developing 

countries, in Lao PDR a gap exists between the written law and day-to-day business 

experience. There are inconsistencies between applications of regulations at the central and 

local levels while new rules continue to co-exist with outdated or obsolete rules.  Increased 

predictability and transparency of regulations are especially needed in Lao PDR where most 

of FDI has been received under the terms of concessions agreements, negotiated on a 

project-by-project basis and mostly in the natural resource sector (World Bank, 2014). In 

addition, the involvement of multiple ministries in investment approvals and the existence of 

three entry points for investors (and three one-stop shops for investors) are leading to 

further confusion. (OECD, 2016; World Bank, 2014; United States Department of State, 

2016) 

 

D. Aligning national investment laws with international commitments: the 

importance of ACIA &  IIAs 

Lao PDR has actively participating in IIAs since 1990s. It is party to 41 IIAs, including 

24 BITs and 17 TIPs. Of these IIAs, eight have been signed but have not yet entered into 

force (see annex B for the full list). 

While Lao PDR has signed various IIAs with other countries, probably the most 

important ones for the country are those concluded by ASEAN, in particular ACIA which 

applies to all ASEAN member States. ACIA entered into force on 29 March 2010, aiming "to 

create a free and open investment regime" and "a liberal, facilitative, transparent and 

competitive investment environment" in ASEAN.5  It replaced its two precursors, the 

Agreement on ASEAN Investment Area (AIA) and the ASEAN Investment Guarantee 

Agreement (ASEAN IGA). It is a comprehensive agreement, covering almost all forms of 

investment (excluding only the reservations made by members in the ACIA schedule of 

reservations), with liberalization provisions covering the four main sectors of manufacturing, 

agriculture, fishery, mining and quarrying, as well as services incidental to these sectors. In 

order for Lao PDR to conform to ACIA, the national legal framework needs to be adapted 

and strengthened while harmonization of investment regulations among ASEAN member 

States would also be required. 

 

                                                           
5
 Full text available from ASEAN Secretariat at: 

http://www.asean.org/storage/images/2013/economic/aia/ACIA_Final_Text_26%20Feb%202009.pdf 
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5. Conclusions 

A solid legal framework is the basis for an attractive investment climate of any host 

country. National investment-related laws and regulations need to be up-to-date, relevant, 

streamlined, and coherent. Moreover, a coherent legal framework for investment is essential 

not only to attract FDI per se but also to ensure that FDI contributes to achieving sustainable 

development. The national legal framework on investment also needs to be consistent with 

other related national laws and regulations. 

The legal framework on investment should provide the legal basis for the policy and 

institutional framework and give clear mandates to institutions to implement investment 

policies. Without proper implementation and due enforcement of the laws and regulations, a 

host country lacks a clear rule of law which is an essential determinant for all types of FDI. 

Strengthening the rule of law, therefore, is a priority for LDCs and other developing countries 

such as Lao PDR. Effective coordination among different ministries and agencies is also 

crucial for the proper functioning of the legal system and rule of law. 

The national legal framework on investment also needs to be consistent with 

commitments under IIAs. IIAs can serve as important mechanisms for attracting FDI, 

especially when they are comprehensive in scope and part of wider economic partnership 

agreements. However, reforms of IIAs are required to make them more balanced and 

enhance their contribution to achieving the Sustainable Development Goals (SDGs). This is 

particularly true of the ISDS system.  

As demonstrated by the case of Lao PDR, many developing countries in the region 

need to work on strengthening the legal, policy and institutional framework for investment, 

including provisions that ensure sustainability. Consistent and coherent policies, rules and 

regulations, both within and among countries, with strong sustainability provisions, would 

indeed go a long way in attracting more and more sustainable FDI. 
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Annex A. Investment related laws in Thailand and Viet Nam 

 

Issue Thailand Foreign Business Act (FBA) 
1999 (FBA); Investment Promotion Act 

(IPA) 2002 

Viet Nam Law on Investment (LOI) and Law on 
Enterprises (LOE) 2014 

Definitions FBA: Detailed definition of “foreigner” only; 
also defines “business”, but not of investor 
or investment. Act is therefore exclusively 
for foreigners and foreign business 

LOI: applies to both domestic and foreign enterprises, 
i.e. national treatment 
LOI article 3 has specific definitions of e.g. investment 
project,  investor, foreign investor and foreign 
invested business organization, export processing 
zone, economic zone, industrial park, public-private 
partnership contract, etc. 
LOE article 4 defines “foreign individual”, “foreign 
organization” and “foreign investors” and is consistent 
with LOI 

Admissibili
ty 

FBA: Security and safety, economic and 
social development, public order and good 
morals, culture and tradition, natural 
resource conservation, energy and 
environment, technology transfer, 
consumer protection, size of enterprise, 
R&D considerations are taken into account 
(section 5) 
Foreigners deported or illegally in the 
country are prohibited from operating 
business (section 6) 
Act contains additional detailed criteria on 
admissibility of “foreigners” (sections 7-13) 
and qualifications (section 16).  
List 1 sectors are prohibited; List 2 sectors 

The 2014 amended Law provides for a negative list 
approach: 
LOI article 6 defines banned sectors (as specified in 
appendix 1 of LOI): narcotics, chemicals and 
minerals, specimens of wild flora and fauna, 
prostitution, trade in body parts, human cloning,  
Article 7: List of conditional business: appendix 2 (267 
sectors): require investment license. 
Appendix 1 and 2 sectors are subject to periodical 
review. 
Evaluation of investment license applications takes 
place using a number of criteria, including: (1) the 
legal status and financial capabilities of the investors; 
(2) the project’s compatibility with Viet Nam’s “Master 
Plan” for economic and social development; projected 
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are open subject to permissions; 
List 3 sectors not open if Thais cannot 
compete (exemptions possible). See 
below 
Both Foreign Business Certificates and 
Licenses (FBLs) are granted 

revenue; (3) technology and expertise; (4) 
environmental protection; (5) plans for land use and 
land clearance compensation; (6) project incentives 
including tax rates, and (7) land, water, and sea 
surface rental fees 

Forms of 
investment/
Minimum 
investment 
capital 

FBA: minimum investment capital: 2-3 
million baht depending on the list (section 
14) 

LOI: Articles 22 to 29 contain specific and detailed 
provisions for various forms of investment (e.g. 
partnerships, PPPs, business cooperation contracts, 
etc.) 

Restriction
s by sector 

FBA: Based on various lists, including list 
1: prohibited areas. Special exemptions 
may be granted for other lists (section 8) 

 

Ownership FBA: List 2 requires minimum 40% Thai 
ownership; In principle all lists allow for 
49% foreign ownership as business will 
qualify as a Thai business and is therefore 
not subject to the Act. 

LOI Articles 22 and 23: foreign investors may own 
100% of the business depending on sector and 
provisions under international agreements. 

Approval 
process 

FBA Section 17: all Foreign business 
license applications subject to approval 
within 60 days (extendable to 120 days). In 
practice very cumbersome and lengthy 
affair and most foreigners will not go 
through the process and opt for 49% 
ownership. However, if a FBL is received, 
100% foreign ownership is allowed in 
principle. 

LOI articles 30-35: specifies which authority can take 
investment decision related to specific investments, 
i.e. National Assembly, Prime Minister of provincial 
People’s Committee 
Articles 36-41: procedures for issuance of  certificate 
of investment registration: approval period 5-15 days.  
Companies must apply for an investment license 
when establishing a new company, and update their 
business license when they: (1) make significant 
changes to an ongoing enterprise, such as increasing 
investment capital;(2) restructure the form of 
investment or investment ratios between foreign and 
domestic partners, (3) change the foreign 
management structure, or (4) add new business 
activities. 
LOE Chapter II describes the procedures and 
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stipulations for establishing an enterprise and 
receiving an enterprise registration certificate; chapter 
III covers limited liability companies; chapter V covers 
shareholding companies and chapter VI covers 
partnerships; chapter VII covers private enterprises 
(owned by one individual). 

Duration of 
investment 
projects 

Not specified LOI article 43: 50 years outside economic zone, 70 
years outside economic zone 
Articles 46-48 deal with project extension, 
suspension, termination 

Institutiona
l 
framework 

FBA: Foreign Business Committee: 
advisory role (sections 23-25); Authority of 
Registrar to inspect  foreign business 
(section 30) 
IPA Chapter 1: Board of Investment is 
official investment promotion agency and 
grants incentives 

LOI articles 67-69 cover “State management of 
investment” and specify the functions of relevant 
regulatory bodies: designates the Ministry of Planning 
and Investment as the main policy/regulatory entity for 
investment and the People’s Committees at provincial 
level. MPI shall promulgate uniform regulations on 
management of investments in Viet Nam and outward 
investments (article 68.1). 
Article 69 stipulates that the National Assembly and 
the People’s Councils shall exercise their rights to 
supervise investment as prescribed by law. Additional 
provisions for other bodies exist. 

Stipulation
s for 
violation or 
non-
compliance 

FBA: Sections 34-41 set out specific 
penalties consisting of fines and/or jail 
terms 

LOI Article 73: 1. Any entity that violates this Law 
shall face disciplinary actions, administrative 
penalties, or criminal prosecution depending on 
nature and severity of the violations, and pay 
compensation for any damage caused. 
2. Any person that misuse his/her power to obstruct 
investment activities, harass investors, or fails to 
perform their duties as prescribed by law shall face 
disciplinary actions or criminal prosecution depending 
on nature and severity of the violations. 
LOE article 17 describes “prohibitive practices” for 
enterprises but not consequences (i.e. penalties). 
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Businesses 
and 
sectors 
open for 
promotion 

IPA: all businesses which are considered 
“promoted person” (both domestic and 
foreign); all projects which are 
economically and technologically sound 
(section 18) subject to certain 
qualifications and conditions and specific 
additional requirements as decided by BOI 
(sections 18-20) 
Promotion certificate is issued. Promotion 
mostly in the form of tax incentives and 
duty exemptions 
Allowed foreign nationals for the purpose 
of investment have right to work permit 
and land ownership (Chapter 3) 
Special promotion and incentives available 
in Investment Promotion Zones (section 
35) 
 
Note; BOI is promoting specific industries 
and sectors but these are not specified in 
the IPA. 

LOI Chapter 3: specifies incentives, forms and 
beneficiaries of incentives and procedures for 
granting incentives. 
Promoted sectors: High-tech activities, high-tech 
ancillary products; research and development; 
production of new materials, new energy, clean 
energy, renewable energy; productions of products 
with at least 30% value added; energy-saving 
products; production of key electronic, mechanical 
products, agricultural machinery, cars, car parts; 
shipbuilding; production of ancillary products serving 
textile and garment industry, leather and footwear 
industry, production of IT products, software products, 
digital contents; cultivation, processing of agriculture 
products, forestry products, aquaculture products; 
afforestation and forest protection; salt production; 
fishing and ancillary fishing services; production of 
plant varieties, animal breads, and biotechnology 
products; collection, treatment, recycling of waste; 
investment in development, operation, management 
of infrastructural works; development of public 
passenger transportation in urban areas; preschool 
education, compulsory education, vocational 
education; medical examination and treatment; 
production of medicines, medicine ingredients, 
essential medicines; scientific research into 
preparation technology and/or biotechnology serving 
creation of new medicines; investment in sport 
facilities for the disabled or professional athletes; 
protection and development of cultural heritage; 
investment in geriatric centres, mental health centres, 
treatment for agent orange patients; care centres for 
the elderly, the disabled, orphans, street children; 
people's credit funds, microfinance institutions; 
Industrial parks, export-processing zones, hi-tech 
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zones, economic zones. 
Article 18 provides for expansion of investment 
incentives. 
 

Investment 
and 
business 
support 
(apart from 
incentives) 

No specific provisions in IPA but provided 
by BOI 

LOI Section 2: provision of investment support 
including; infrastructure, human resources 
development, credit, R&D, technology transfer, 
market development. 
Special support measures for EPZs, high-tech zones, 
economic zones and industrial parks 

Protection 
and 
guarantees 

IPA chapter 5: applies only to promoted 
persons, i.e. no nationalization, no 
competition from new activity by the State, 
no State monopolization of sale of the 
products of the same kind as produced by 
the promoted person,  limitations on price 
controls, possibility of trade protection for 
the promoted person; 
Chapter 6: withdrawal of rights and 
benefits in case of violation or non-
compliance 

LOI Article 9: Assurance of asset ownership: 
guarantee against nationalization and provision for 
compensation in case of nationalization for reasons of 
national defence and security, emergency, national 
interest, natural disaster prevention or recovery. 
Article 10: no performance requirements 
Article 11: free repatriation of profits and capital 
Article 13: stabilization clause for incentives 
 
LOE article 5 also ensures the equality of enterprises 
before the law irrespective of their form of ownership 
and economic sector. The State recognizes the lawful 
profit-making nature of business activities; recognizes 
and protects the ownership of assets, invested 
capital, income and other lawful rights and interests of 
an enterprise and its owner(s). The lawful assets and 
invested capital of an enterprise and its owner shall 
not be nationalized or expropriated by administrative 
measures. Also provisions for compensation. 
Article 7 describes the rights of enterprises and article 
8 the obligations of enterprises. 

Dispute 
settlement 

No provisions in FBA or IPA LOI Article 14: provisions for negotiation, conciliation, 
arbitration by Viet Nam court; national, foreign, 
international arbitration or arbitral tribunal in 
accordance with specific contracts or international 
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agreements.  

Other FBA: Specified fees for license/certificate 
applications. 
 
Lists of sectors: 
List One: not permitted (newspapers, radio 
and TV; rice farming, farming or 
gardening; animal farming; forestry and 
wood fabrication; fisheries; extraction of 
Thai herbs; trading and auctioning Thai 
antiques or historical objects and Buddha 
images; land trading). 
List Two: businesses related to the 
national safety or security or affecting arts 
and culture, tradition, folk handicraft or 
natural resource and environment. 
List Three: business which Thai nationals 
are not yet ready to complete with 
foreigners (Accounting, legal, architectural, 
or engineering services; retail and 
wholesale;  advertising businesses; hotels, 
guided touring; selling food or beverages; 
any kind of service business) 
Foreign ownership of 49% qualifies the 
business as Thai business and therefore 
the business is not subject to the 
restrictions 

In case of inconsistency of LOI with international 
agreements, the provisions of the latter shall prevail 
(LOI article 4). 
 
LOI articles 51 to 66 cover outward investment 

Exceptions Special treaties grant national treatment, 
e.g. Treaty of Amity Between U.S.–
Thailand. 
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Annex B. International Investment Agreements – Lao PDR 

Short title Type Parties Date 
of signature 

Date 
of entry 

into force 

ASEAN - India Investment 
Agreement (2014) 

TIP ASEAN (Association of South-
East Asian Nations), India 

12/11/2014   

Belarus - Lao People's 
Democratic Republic BIT 
(2013) 

BIT Belarus, Lao People's 
Democratic Republic 

01/07/2013   

APTA Investment TIP Bangladesh, China, Korea, 
Republic of, Lao People's 
Democratic Republic, Sri Lanka 

15/12/2009   

ASEAN-China Investment 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), China 

15/08/2009 01/01/2010 

ASEAN-Korea Investment 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), Korea, 
Republic of 

02/06/2009 01/09/2009 

AANZFTA TIP ASEAN (Association of South-
East Asian Nations), Australia, 
New Zealand 

27/02/2009 01/01/2010 

ASEAN Comprehensive 
Investment Agreement 
(2009) 

TIP ASEAN (Association of South-
East Asian Nations) 

26/02/2009 29/03/2012 

Cambodia - Lao People's 
Democratic Republic BIT 
(2008) 

BIT Cambodia, Lao People's 
Democratic Republic 

24/11/2008   

ASEAN-Japan FTA TIP ASEAN (Association of South-
East Asian Nations), Japan 

14/04/2008   

Japan - Lao People's 
Democratic Republic BIT 
(2008) 

BIT Japan, Lao People's 
Democratic Republic 

16/01/2008 03/08/2008 
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ASEAN-US TIFA TIP ASEAN (Association of South-
East Asian Nations), United 
States of America 

25/08/2006 25/08/2006 

ASEAN-Korea Framework 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), Korea, 
Republic of 

13/12/2005 01/07/2006 

Lao People's Democratic 
Republic - Pakistan BIT 
(2004) 

BIT Lao People's Democratic 
Republic, Pakistan 

23/04/2004 19/03/2007 

ASEAN-India Framework 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), India 

07/03/2004 01/07/2004 

ASEAN-Japan Framework 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), Japan 

08/10/2003 08/10/2003 

Lao-US Trade Relations 
Agreement 

TIP Lao People's Democratic 
Republic, United States of 
America 

01/09/2003 01/02/2005 

Lao People's Democratic 
Republic - Netherlands BIT 
(2003) 

BIT Lao People's Democratic 
Republic, Netherlands 

16/05/2003 01/05/2005 

Lao People's Democratic 
Republic - Myanmar BIT 
(2003) 

BIT Lao People's Democratic 
Republic, Myanmar 

05/05/2003 28/08/2007 

ASEAN-China Framework 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), China 

04/11/2002 01/07/2003 

Lao People's Democratic 
Republic - Myanmar BIT 
(2001) 

BIT Lao People's Democratic 
Republic, Myanmar 

30/05/2001   

India - Lao People's 
Democratic Republic BIT 
(2000) 

BIT India, Lao People's Democratic 
Republic 

09/11/2000 05/01/2003 

Denmark - Lao People's 
Democratic Republic BIT 
(1998) 

BIT Denmark, Lao People's 
Democratic Republic 

09/09/1998 09/05/1999 

EC-Lao Cooperation 
Agreement 

TIP EU (European Union), Lao 
People's Democratic Republic 

29/04/1997 01/12/1997 
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Cuba - Lao People's 
Democratic Republic BIT 
(1997) 

BIT Cuba, Lao People's Democratic 
Republic 

28/04/1997 10/06/1998 

Lao People's Democratic 
Republic - Singapore BIT 
(1997) 

BIT Lao People's Democratic 
Republic, Singapore 

24/03/1997 26/03/1998 

Lao People's Democratic 
Republic - Russian 
Federation BIT (1996) 

BIT Lao People's Democratic 
Republic, Russian Federation 

06/12/1996 09/02/2006 

Lao People's Democratic 
Republic - Switzerland BIT 
(1996) 

BIT Lao People's Democratic 
Republic, Switzerland 

04/12/1996 04/12/1996 

Lao People's Democratic 
Republic - Sweden BIT 
(1996) 

BIT Lao People's Democratic 
Republic, Sweden 

29/08/1996 01/01/1997 

Germany - Lao People's 
Democratic Republic BIT 
(1996) 

BIT Germany, Lao People's 
Democratic Republic 

09/08/1996 24/03/1999 

Korea, Republic of - Lao 
People's Democratic 
Republic BIT (1996) 

BIT Korea, Republic of, Lao 
People's Democratic Republic 

15/05/1996 14/06/1996 

Lao People's Democratic 
Republic - Viet Nam BIT 
(1996) 

BIT Lao People's Democratic 
Republic, Viet Nam 

14/01/1996 23/06/1996 

ASEAN Services TIP ASEAN (Association of South-
East Asian Nations) 

15/12/1995 30/12/1998 

Lao People's Democratic 
Republic - United Kingdom 
BIT (1995) 

BIT Lao People's Democratic 
Republic, United Kingdom 

01/06/1995 01/06/1995 

Australia - Lao People's 
Democratic Republic BIT 
(1994) 

BIT Australia, Lao People's 
Democratic Republic 

06/04/1994 08/04/1995 

Lao People's Democratic 
Republic - Mongolia BIT 
(1994) 

BIT Lao People's Democratic 
Republic, Mongolia 

03/03/1994 29/12/1994 
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China - Lao People's 
Democratic Republic BIT 
(1993) 

BIT China, Lao People's 
Democratic Republic 

31/01/1993 01/06/1993 

Lao People's Democratic 
Republic - Malaysia BIT 
(1992) 

BIT Lao People's Democratic 
Republic, Malaysia 

08/12/1992   

Lao People's Democratic 
Republic - Thailand BIT 
(1990) 

BIT Lao People's Democratic 
Republic, Thailand 

22/08/1990 07/12/1990 

France - Lao People's 
Democratic Republic BIT 
(1989) 

BIT France, Lao People's 
Democratic Republic 

12/12/1989 08/03/1991 

ASEAN Investment 
Agreement (1987) 

TIP ASEAN (Association of South-
East Asian Nations) 

15/12/1987   

ASEAN-EU Cooperation 
Agreement 

TIP ASEAN (Association of South-
East Asian Nations), EU 
(European Union) 

07/03/1980 01/10/1980 

 
Source:  UNCTAD IIA Navigator DB, 2016. Available from Investment Policy Hub from: http://investmentpolicyhub.unctad.org/IIA. 
Note: BIT: bilateral investment treaty; TIP: treaty with investment provisions. 

 


