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VI. A comparison of the ASEAN-Australia-New Zealand Free
Trade Agreement and P4 Agreement

By Ann Capling

Introduction

The Asia-Pacific region is home to a large and rapidly growing number of preferential

trade agreements (PTAs).1  It is particularly notable that in the East Asia/Oceania region –

a relative latecomer to the PTA competition due to its traditional preference for

multilateralism through the framework of the World Trade Organization (WTO) and open

regionalism through the Asia-Pacific Economic Cooperation (APEC) forum – all of the major

economies are negotiating and concluding PTAs at an accelerating rate. In 2000, there were

only three PTAs involving countries in the East Asian region; as of January 2008, that

number had risen to 38, with another 68 under negotiation or consideration (Kawai and

Wignaraja, 2009).

The majority of these agreements have been bilateral PTAs, which has given rise to

concerns about the so-called Asian “noodle bowl” problem of overlapping agreements with

conflicting provisions that could potentially create complex patterns of discrimination and

exclusion across the Asia-Pacific region. Indeed, there is a great deal of diversity among

these PTAs in terms of their design, scope and underlying objectives. Nonetheless, it is

possible to identify some broadly contesting PTA “models” in the region (Dent, 2006;

Ravenhill, 2008). PTAs involving the United States are by far the most comprehensive in

terms of their coverage of trade in goods and services as well as their inclusion of WTO-plus

provisions in areas such as intellectual property, labour and environmental standards.

As a subset of the United States model, the Australia and New Zealand PTAs are

comprehensive in their product coverage but have fewer WTO-plus provisions than the

United States agreements. Those of Japan (and the Republic of Korea) are similar to those

of the United States in their interest in tackling a broad range of “behind the border” issues,

but are distinctive in their inclusion of technical assistance for capacity-building with

developing countries. The agreements of China and ASEAN are typically far less ambitious,

narrower in their coverage of trade in goods and services and, with few exceptions, having

no WTO-plus provisions. This diversity in scope and design can be attributed to differences

in levels of, and approaches to, economic development as well as the underlying

motivations that drive PTAs. Importantly, most of the bilateral PTAs involving at least

one partner in the East Asia/Oceania region have been driven by political, diplomatic,

1 The official WTO terminology for bilateral and plurilateral trade agreements negotiated outside of

WTO is “regional trade agreements”. However, this leads to conceptual ambiguity as many of these

so-called regional agreements are between non-contiguous trade partners. For the purposes of this

chapter, the term “preferential trade agreements” is used, which draws attention to the discrimination

that is inherent in some of their rules.
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geo-political and/or strategic considerations rather than commercial ones (Dent, 2006;

Ravenhill, 2008 and 2009; Capling, 2005 and 2008).

The rapid proliferation of PTAs in the Asia-Pacific region has been accompanied by

ongoing efforts to promote the development of broader economic architecture in the region.

In East Asia, a number of proposals have been made for the establishment of larger

plurilateral trade agreements including several that build on the Association of Southeast

Asian Nations (ASEAN).2  These include proposals for ASEAN+3 (ASEAN, China, Japan

and the Republic of Korea) and ASEAN+6 (ASEAN+3 and Australia, New Zealand and

India). Neither of these proposals has moved beyond the discussion stage, in part because

of intense inter-State rivalries between Japan and China. In the meantime, ASEAN has

negotiated a range of ASEAN+1 agreements with its most important trade partners in the

region, i.e., Australia, China, India, Japan, the Republic of Korea, and New Zealand. The

most recent – and the most comprehensive – of these is the ASEAN-Australia-New Zealand

Free Trade Agreement (AANZFTA).

These proposals have given rise to concerns about a “split down the middle” of the

Asia-Pacific region, with fears about the emergence of separate trading blocs in East

Asia/Oceania and the Americas that have the potential to fragment important trade and

investment relationships. Thus, within APEC there is also interest in plurilateral trade

agreements that would include economies from both sides of the Pacific Ocean. One

proposal that has been mooted by APEC’s business advisory council is for the

establishment of a Free Trade Area of the Asia-Pacific (FTAAP). However, there are many

political obstacles to such an agreement, not least of which is the strong anti-China

sentiment in United States domestic politics, which make the FTAAP proposal a long-term

prospect at best. More promising, perhaps, is the recent interest in the negotiation of

a Trans-Pacific Partnership (TPP), which would build on the existing Trans-Pacific Strategic

Economic Partnership (TPSEP or P4 Agreement) between Brunei Darussalam, Chile, New

Zealand and Singapore.

To be sure, there is an obvious inconsistency here – while APEC leaders remain

committed to full and non-discriminatory free trade and investment in the region by 2020

(the “Bogor Goals” of 1994), their governments continue to proliferate PTAs. Nonetheless,

for a range of reasons, PTAs continue to be attractive to governments and it is evident that

they are here to stay. At the same time, there is a genuine interest among many APEC

members in the development of larger regional or cross-regional arrangements, through the

addition of new members in existing agreements, the merging or docking of existing PTAs,

or the establishment of new and larger groupings.

This chapter has the very modest objective of drawing on recent literature on how

PTAs might serve as building blocks to broader non-discriminatory liberalization in order to

provide a preliminary assessment of the AANZFTA and P4 Agreements. These two

agreements have been chosen for comparison and analysis because:

2 The 10 ASEAN members are Brunei Darussalam, Cambodia, Indonesia, the Lao People’s

Democratic Republic, Malaysia, Myanmar, the Philippines, Singapore, Thailand and Viet Nam.
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(a) Neither agreement involves a hegemonic power that is capable of imposing its

preferences on the other members of the agreement;

(b) Both agreements involve a range of developed and developing countries in the

Asia-Pacific region; and

(c) Both agreements have been touted by their champions as being high-quality,

WTO-Plus agreements that could serve as building blocks for greater regional

economic integration.

Admittedly, this constitutes a partial and limited exercise. First, the focus is only on

the design, scope and structure of key elements of the agreements, with a view to looking at

the extent to which they are broadly friendly to further “multilateralization”. Second, it does

not preclude the possibility that there may be other agreements in the Asia-Pacific region

that are potentially better vehicles for regionalizing multilateralism, either for economic or

political reasons. That being said, as argued above the choice of agreements is not entirely

arbitrary either.

Section A of this chapter briefly outlines some of the recent thinking about how the

architecture and design features of PTAs can advance or inhibit the multilateralization of

regionalism. Section B provides a background on the two agreements selected for analysis.

Section C draws on existing surveys as well as the legal texts of both agreements, in order

to outline the key features of AANZFTA and the P4 Agreement. The conclusion is given in

section D.

A.  Multilateralising regionalism

To date, the debate about PTAs has tended to focus on whether they are “building

blocks” that promote trade and investment liberalization, enhance welfare and buttress the

multilateral trade system, or “stumbling blocks” that distort and divert trade and investment,

thus undermining multilateralism and a global approach to trade governance. While this

debate is bound to continue, there is also new thinking among scholars and policymakers

about how the tangle of PTAs might be tamed. Much of this work has focused on market

access provisions for trade in goods and the related issues of tariff preferences, rules of

origin and rules of cumulation. However, recent studies (e.g., Baldwin and Low, 2009;

Estevadeordal, Suominen and Teh 2009) also consider the way in which the treatment of

non-tariff barriers (NTBs) in PTAs may actually help to promote non-discriminatory trade

cooperation. For example, Baldwin, Evenett and Low (2009), in their analysis of six NTBs in

PTAs – trade in services, government procurement, competition policy, investment

performance measures, technical barriers to trade, and trade remedies – showed how PTAs

might promote multilateralization. This may occur as a result of: (a) the inclusion of MFN

provisions for particular rules or policies, either by design or because it is not feasible to

apply them on a discriminatory basis; (b) the inclusion of third-party MFN clauses that

prevent PTA partners from extending more favourable treatment to others in subsequent

PTAs; and/or (c) the inclusion of provisions in PTAs that prevent actions allowable under

WTO rules from being applied in a discriminatory manner.
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Efforts by governments to tackle the problems associated with PTAs are occurring at

the international, regional and national levels. Although WTO has rules that govern the

formation of PTAs,3  these rules are vague and incomplete, and they have never been

enforced. As part of the Doha Round agenda, efforts are being made within WTO to clarify

and strengthen the procedures and rules that apply to PTAs; the most notable development

to date in this regard has been the establishment of a new Transparency Mechanism,

adopted by the WTO General Council in December 2006.4  The hope is that subjecting PTAs

to increased scrutiny will help to alert and educate members about the positive and negative

elements of specific agreements, and encourage governments to negotiate agreements that

are complementary rather than hostile to the rules and norms of WTO.

In the Asia-Pacific region, APEC members have also been grappling with the

challenges posed by the rapid proliferation of PTAs. While many governments in the region

see PTAs as a “second best” option to multilateral trade liberalization, it is widely understood

that PTAs are here to stay. Nonetheless, business communities within APEC have

registered their concerns about the adverse implications of the growing number of PTAs in

the region, prompting governments to promote the agenda to “multilateralise regionalism” in

several different ways. Collectively, APEC members have backed a variety of initiatives that

are aimed at harmonizing PTAs at a high standard, consistent with APEC’s commitment to

“open regionalism” and with WTO rules. These initiatives include the development of non-

binding “model measures” for PTAs (APEC, 2004) as well as the promotion of analytical

work that explores how existing PTAs might be merged or “docked” with a view to enlarging

existing agreements (APEC, 2008a). Individual APEC members have also negotiated

plurilateral PTAs that are supportive of the multilateralization of regionalism. It is this

development that considered in this chapter.

B.  Background of the P4 Agreement and AANZFTA

1.  Trans-Pacific Strategic Economic Partnership (P4 Agreement)

The origins of the P4 Agreement can be traced to a United States proposal in 1998

for the negotiation of a PTA between Australia, Chile, New Zealand, Singapore and the

United States, with the intention of spurring Asian members of APEC into action on trade

liberalization.5  For different reasons, Australia, Chile and the United States did not proceed,

leaving New Zealand and Singapore to negotiate a bilateral PTA, the Agreement on New

Zealand-Singapore Closer Economic Partnership (ANZSCEP). Chile’s subsequent interest

3 Article XXIV of the General Agreement on Tariffs and Trade, Article V of the General Agreement on

Trade in Services and the 1979 Enabling Clause that has provisions for PTAs between developing

countries.

4 The Transparency Mechanism requires WTO members to notify WTO and provide information on

any new PTAs that they enter into. The WTO Secretariat provides a factual presentation on PTAs for

consideration by the members. The Transparency Mechanism is being applied on a provisional basis,

pending the conclusion of the Doha Round.

5 This section draws heavily on Dent, 2006, (especially pp. 193-197). See also chapter IX of this

publication.
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in negotiating bilateral PTAs with New Zealand and Singapore led the three governments to

propose a trilateral PTA. The proposal was launched at the 2002 APEC Leaders Summit;

negotiations commenced in 2003 and, prior to the final round of negotiations in 2005, Brunei

Darussalam asked to participate. The final agreement – the Trans-Pacific Strategic

Economic Partnership (P4 Agreement) – was initialled at the 2005 APEC Trade Ministers

Meeting and it entered into force in 2006. During the early stages of negotiations, there was

agreement among the parties that they should aim to develop a high-quality, ambitious

model agreement that was open to other nations in the future. To that end, the P4

Agreement includes an accession clause that allows other parties to join in the future.

The P4 Agreement is the first multi-party trade agreement to link three different

continents, i.e., Asia, Australia and South America. The trade liberalization gains were minor

as the economies of the signatories were already very open and the trade flows between

them were small.6  The P4 Agreement is comprehensive in that it includes: provisions on

market access for trade in goods and related rules (e.g., customs procedures, rules of

origin, sanitary and phytosanitary measures, technical barriers to trade, and trade

remedies); trade in services; intellectual property; government procurement; competition

policy; and dispute settlement. It goes further than the ANZSCEP as it includes agreements

on cooperation in matters relating to labour and the environment, and the use of a negative

rather than positive list approach in the scheduling of services sector commitments. It does

not include a separate chapter on investment, and negotiations on investment and financial

services were scheduled to commence two years after it came into effect.

At one level, the P4 Agreement is not of great significance due to the limited

economic weight of the parties (see chapter VI for an elaboration). Rather, the principal

importance of the P4 Agreement lies in its potential as a building block in efforts towards

greater regional integration in the Asia-Pacific region in a way that is more incremental and,

therefore, likely to be more politically feasible than the divisive FTAAP proposal. In that

sense, it is proving attractive. In early 2008, the United States joined the P4 negotiations on

investment and financial services as an observer and, in September of that year, Susan

Schwab, then-United States Trade Representative, announced the former Bush

Administration’s intention to join an expanded Trans-Pacific Partnership (TPP) agreement.

Australia, Peru and Viet Nam quickly followed suit, signalling their interest in joining TPP. In

announcing Australia’s decision, Trade Minister Simon Crean drew attention to the

importance of “knitting together bilateral trading arrangements” and “harmonizing the rules

in these various FTAs” in order to make them consistent with the multilateral trade system

(Crean, 2008). However, with the arrival of the Obama Administration, the United States’

PTA negotiations were put on hold pending a review of United States trade policy.

2.  ASEAN-Australia-New Zealand Free Trade Agreement

Since 1992, when ASEAN members agreed to work towards the creation of the

ASEAN Free Trade Area (AFTA), Australia and New Zealand have been keen to negotiate

a link between AFTA and the Australia-New Zealand Closer Economic Relations agreement

6 For a relevant statistical analysis, see World Trade Organization, 2008.
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(CER). Apart from the economic benefits, the Government of Australia saw that such

a linkage would enable it to influence AFTA’s approach to free trade, by encouraging it to

adopt an open and non-discriminatory approach rather than a closed preferential bloc. More

recently, negotiating a PTA with ASEAN has been a strategic priority for Australia, due in

part to ASEAN’s importance as a trade partner, but also because of fears that Australia

could be excluded from emerging regional economic architecture. Efforts to launch

negotiations in 1999 were stymied by Malaysia’s opposition, prompting Australia and New

Zealand to negotiate bilateral PTAs with Thailand and Singapore.

A change of government in Malaysia created a renewed opportunity for Australia and

New Zealand to seek a PTA with ASEAN. It was a difficult negotiation, involving Australia,

New Zealand and the 10 ASEAN member countries, which are highly diverse in terms of

their stage of development, openness and domestic sensitivities; their market access

commitments reflect those differences. Negotiations were conducted between Australia,

New Zealand and ASEAN as an entity but there are separate market access commitments

for all 12 parties to the agreement. AANZFTA was signed on 27 February 2009.

The agreement between ASEAN and Australia marks the completion of the “ASEAN

Plus One” process whereby ASEAN has sought PTAs with all of its major trade partners in

the region (i.e., Australia, China, India, the Republic of Korea, Japan and New Zealand).

AANZFTA is of considerable economic significance, encompassing 600 million people with

an overall annual GDP of US$ 1.9 trillion. It is the most comprehensive PTA negotiated by

ASEAN, covering trade in goods, services, intellectual property, competition policy and

investment. The chapters on services and intellectual property are WTO-plus, which is

notable for a PTA involving ASEAN. However, there are no provisions on government

procurement, the competition policy chapter has few specific provisions and the market

access commitments in the investment chapter have yet to be scheduled.

As with the P4 Agreement, the architects of AANZFTA expressed the hope that the

agreement would promote greater regional integration. The preamble of the AANZFTA treaty

expresses the expectation that the agreement “will serve as an important building block

towards regional economic integration”. In addition, in announcing AANZFTA, Australia’s

then-Trade Minister Simon Crean (2009) declared that the AANZFTA partners expected the

agreement to ”serve as a catalyst for enhanced and accelerated regional integration

throughout the Asia-Pacific region”.

C.  Comparison of the P4 and AANZFTA Agreements

This section compares key elements of the AANZFTA and P4 agreements in relation

to five key areas that have been identified as being important for advancing the

multilateralization of regionalism: (a) rules of origin and cumulation for trade in goods, and

four areas of NTBs: (b) trade in services; (c) competition policy; (d) trade remedies; and

(e) technical barriers to trade (TBTs). Two other NTBs identified by Baldwin, Evenett and

Low (2009) as being areas that could yield an “MFN dividend” – investment performance

measures and government procurement – have not been included in this discussion due to

the exclusion of an investment chapter from the P4 Agreement and the exclusion of

government procurement from AANZFTA.
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It should be noted that in most areas, the actual legal text in the two agreements is

similar. There are some areas where the P4 Agreement goes further, most notably in trade

in services and through the inclusion of a chapter on government procurement. However, in

some areas, AANZFTA has stronger legal text, in part because the negotiators used the P4

Agreement as a reference point to push for a better outcome.

1.  Rules of Origin

To date, the debate about how the tangle of PTAs might be tamed has focused

largely on the issue of tariff preferences and their associated Rules of Origin (ROO), which

determine what goods are eligible for preferential treatment under the terms of the PTA. The

debate about the discriminatory impacts of ROO and how they might be made friendlier to

multilateralism is a complicated one, in part because there is some disagreement about

what would constitute a friendly ROO.7  Moreover, an assessment of the impact of ROOs

cannot be made separately from an evaluation of the tariff outcomes that take into account,

among other things:

(a) The gap between MFN and preferential tariff rates in specific industry sectors;

(b) Tariff levels between non-cumulating countries;

(c) The cost of production differences between cumulating and non-cumulating

countries;

(d) The size and nature of different economies within a cumulation zone;

(e) The administrative costs associated with proving origin; and

(f) The presence of non-tariff barriers that might effectively negate preferential

access (Gasiorek, Augier and Lai-Tong, 2009).

This chapter cannot do justice to the burgeoning literature concerned with the impact

of ROO on trade and investment flows, and on how their consequences – trade diversion

and increased costs to businesses and governments – can be minimized. Thus, the

following discussion is necessarily brief, and is aimed at illuminating the key elements of the

ROO in the AANZFTA and the P4 agreements.

Estevadeordal, Harris and Suominen (2009) identified the two main problems with

ROO as restrictiveness (the extent to which they introduce barriers to trade between PTA

members and non-members) and divergence. Restrictiveness relates to (a) the criteria used

to determine what proportion of non-originating inputs is allowed in a good in order for it to

qualify for preferential access under the agreement (transformation criteria), and (b) the list

7 As pointed out to the author by Milton Churche, despite the fact that many economists argue for

highly liberal ROO as a way of mitigating trade diversion produced by tariff preferences, this viewpoint

overlooks the way in which ROO might help to encourage greater efficiencies in production processes

and production chains. Even if tariff preferences on a final product lead to some trade diversion in that

particular product (i.e., more of that final product is sourced within the PTA region), consideration of the

raw materials, parts and components used to produce that good might also reveal trade creation. These

second- or third-round effects could be especially important for developing countries, in helping them to

move up the value chain. In this way, a good PTA could be supportive of development in a way that

multilateral trade liberalization might not be.
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of countries whose products can be considered as having originating status for the purpose

of the agreement (the “cumulation” zone). In relation to the first point, the two main

approaches to ROO in the Asia-Pacific region are value content (VC) and change in tariff

classification (CTC). The VC approach sets a minimum level of value-added to be acquired

by the product in the exporting country or region in order to qualify for preferential access.

The advantages of this approach are that VC thresholds are negotiable and liberalization

can be achieved by lowering the minimum content thresholds. However, the impact of

exchange rate and resource cost fluctuations can make it unpredictable, and it can be

expensive for business to prove origin. In addition, when a single threshold is chosen for all

goods, VC can be a blunt instrument that may not reasonably measure whether substantial

transformation on non-originating materials has taken place.

The CTC approach requires that the input for a specific final product has a different

tariff classification than the final product itself. This approach is seen as transparent,

predictable and having low administration costs. However, tariff classifications were not

designed to accommodate these practices and the transformation of a product does not

always change its classification. Further, the creation of a CTC schedule involves complex

debate on what constitutes the “substantial transformation” of non-originating inputs, and it

can be subject to attempts to manage the outcomes to protect domestic industry interests

(e.g., the “yarn forward” rule used by the United States in its PTAs).

The problem of restrictiveness is a mixed story in the Asia-Pacific region. On the one

hand, with two notable exceptions,8  agreements in the East Asia region have not been as

restrictive as those in North America and Europe (Estevadeordal, Harris and Suominen

2009). Moreover, there is not much evidence that the “noodle bowl” of PTAs in the East Asia

region has led to any significant trade discrimination. The bilateral FTAs negotiated to date

in East Asia have not cut tariffs in any serious way (Baldwin, 2007). In addition, there is

considerable evidence that business take-up rate of preferences has been relatively low

(Ravenhill, 2009). However, less is known about the impact of ROO on trans-Pacific PTAs

as less research has been done on this aspect.

The problem of divergence relates to the existence of different types of ROO

regimes and the transaction costs to traders, investors and governments when having to

deal with a number of PTAs with differing regimes. A recent APEC study identified the

divergence of approaches to ROO as being a potential obstacle to convergence in the

Asia-Pacific region (APEC, 2008b). The prevailing practice in East Asia has been the

application of a fixed general rule to most products.9  Agreements that use a general rule

have tended use VC as the main method for determining origin, with thresholds ranging for

40 per cent to 50 per cent minimum value. This is different from the so-called “NAFTA

model”, where FTAs are characterized by product-specific rules; this means that there is

much more variability, and in some cases several criteria, including CTC and VC, may be

used to determine origin (Estevadeordal, Harris and Suominen, 2009; APEC, 2008b). This

8 The Japan-Singapore FTA and the Australian-Thailand FTA.

9 For example, AFTA, ASEAN’s agreements with China and the Republic of Korea, and the

Singapore-Australia FTA use this approach.
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NAFTA model is being introduced into the region via bilateral agreements that link countries

in the Americas with countries in East Asia and Oceania. This raises concerns about the

compatibility between ROO across different PTAs, and their potential to complicate the

organization and production of supply chains.

In relation to the question of restrictiveness, arguably AANZFTA has the less

restrictive approach to determining the criteria for transformation. AANZFTA provides for two

different approaches to ROO: the VC approach (with a 40 per cent threshold), which is

preferred by ASEAN, and the CTC approach, which is preferred by Australia and New

Zealand. Importantly, the VC and CTC approaches are co-equal, which allows businesses

to choose which one provides them with the best access. The use of the co-equal approach

is fairly new10  and it is considered to be liberalizing in that “these flexibilities recognize the

increasing trends to global production chains in the region and open the door to goods with

substantial non-regional content” (Stoler, 2009). Moreover, the availability of the CTC

approach could be beneficial to some of the developing country members of the agreement

that may struggle to meet even a relatively low VC threshold (e.g., 40 per cent) due to low

labour costs and low value processing. There is less flexibility in the P4 Agreement; CTC is

the main approach to determining origin, although for some sensitive products (e.g., textiles,

clothing and footwear) there are additional regional value content requirements (45 per

cent to 50 per cent threshold in most cases) and, in some situations, either VC or CTC

approaches, or defined manufacturing processes, can be used. There is additional flexibility

for trade between New Zealand and Singapore, as exporters will be able to use the ROO

under either the P4 Agreement or ANZSCEP, but this flexibility does not extend to the other

parties.

In relation to the question of cumulation, the P4 Agreement and AANZFTA have

relatively permissive rules of cumulation. Both agreements allow “regional cumulation”11

whereby the originating materials from one party to the PTA that are used in the

manufacture of goods in another party of the PTA can be treated as materials from the

second country in determining the origin of the final product. During the AANZFTA

negotiations, Australia pushed unsuccessfully for full cumulation, although there was

genuine interest among the ASEAN countries in this possibility. This is reflected in the final

agreement that provides for the Committee on ROO to look at moving to full cumulation as

part of a work programme.12  This is potentially an interesting development in the

Asia-Pacific region.

As noted above, to the extent that competition between the “East Asian” and “North

American” approach to ROO is likely to pose obstacles to efforts to converge PTAs in the

Asia-Pacific region, PTAs that seek to address these diverging approaches to ROO could be

10 It was used in the Japan-Malaysia FTA.

11 In the scholarly literature on ROO, there is apparently no term for describing plurilateralised bilateral

cumulation; hence the use of the term “regional cumulation” in this discussion as diagonal cumulation

does not appear to apply in either the P4 Agreement or AANZFTA.

12 AANZFTA Chapter 3, Article 18.3.
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considered as friendly to multilateralism (Scollay and Trewin, 2006). AANZFTA is an

exemplar in this regard in its use of the co-equal approach.

2.  Trade in services

It is beyond the scope of this chapter to quantify the extent of new liberalization in

the services commitments are in the P4 and AANZFTA agreements. Rather, the focus of this

discussion is on the extent to which the provisions on trade in services in these agreements

may help to promote liberalization and non-discrimination, i.e., the extent to which they are

friendly to multilateralization.

Fink and Jansen (2009) argued that PTAs that include trade in services had not

created the same sort of webs of discrimination that were a feature of PTAs for trade in

goods, because the nature of services regulation made it difficult to liberalize services on

a discriminatory basis.13  In addition, many PTAs contain provisions for third-party MFNs,

such that parties to a PTA can receive the benefits of any additional services liberalization

that any party commits to in future PTAs with other countries. For these reasons, PTAs that

include trade in services have the potential to be “building blocks” rather than “stumbling

blocks” to non-discriminatory liberalization.

In assessing the services provisions of the P4 Agreement and AANZFTA, it is worth

noting that both agreements include provisions for liberalization that goes beyond their

existing WTO commitments. This is consistent with the trend among WTO members to

demonstrate more willingness to liberalize services through PTAs, especially in relation to

“commercial presence” (GATS mode 3), and even, to some extent, in relation to the

“movement of natural persons” (GATS mode 4) (Fink and Jansen, 2009). In relation to the

substantive level of commitment in both agreements, it is probably fair to say that they are

only modestly GATS-plus.

In relation to their friendliness to multilateralization, the P4 Agreement is better on

several counts. First, it adopts a “negative list” approach to listing commitments in relation to

market access and national treatment. As Article 12.6 on market access applies to “service

suppliers” without this being limited to “of a Party”, this suggests that market access

commitments are on an MFN basis. Second, it includes an upward ratcheting of policy

bindings that helps to lock in future liberalization (Fink and Molinuevo, 2008). Third, it

provides for third-party MFN such that each party receives as a right the benefits of any

additional services liberalization that any party commits to in future PTAs with other

countries (Article 12.5). Fourth, it has a strong “necessity test” that has GATS-style

language requiring the P4 parties to ensure their domestic regulatory regimes are designed

for legitimate regulatory purposes (to ensure the quality or safety of a service) and not for

protective purposes. This is notable because the necessity test in GATS and in many East

Asian PTAs is weak, whereas the necessity test in the P4 Agreement applies to all sectors,

all modes of supply and all measures, including those that are subject to reservations.

13 Note, however, that Adlung and Morrison (2010) drew attention to GATS-minus provisions in some

PTAs.
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The services chapter (Chapter 8) of AANZFTA is a more mixed story. AANZFTA uses

a “positive list” approach to scheduling market access commitments; this is widely seen as

a less progressive approach and it is inconsistent with the trend towards the use of

a negative list approach in the Asia-Pacific region (APEC, 2008b). While most of the new

services commitments in AANZFTA are “standstill” rather than “roll-back” this is nonetheless

significant in that it is more than the ASEAN countries have been willing to offer in the Doha

Round negotiations. Moreover, much of this binding is on a non-discriminatory basis and it is

therefore an important multilateralising measure. However, AANZFTA has no provision for

the ratcheting up of policy bindings. While there are provisions for third-party MFNs, these

are not a right; there is only the right to request consultations (Article 7.1).14  Finally, there

are no provisions in relation to a necessity test.

3.  Competition policy15

Competition policy provisions are often included in PTAs for ensuring that anti-

competitive practices do not undermine the liberalization of trade and investment that is

achieved through a trade agreement. A recent Organisation for Economic Co-operation and

Development study of the competition policy provisions in 86 PTAs (Solano and

Sennekamp, 2006) identifies two broad approaches to competition policy provisions:

European Communities-style agreements that include specific measures to address anti-

competition conduct and North American-style agreements that primarily focus on provisions

for cooperation between competition authorities. No such “model” has emerged in the

Asia-Pacific region. In fact, a recent APEC study revealed a high level of divergence in the

treatment of competition policy in PTAs in the region, which can be attributed in part to the

weakness of competition policy regimes in many countries in the East Asian region. Indeed,

of 30 PTAs covered by the study, eight did not include any competition policy provisions.16

A PTA that was friendly towards multilateralism would have competition policy

provisions that insisted on the core principles of non-discrimination, transparency and due

process (Baldwin, Evenett and Low 2009).

Consistent with many agreements in the Asia-Pacific region, the P4 Agreement

contains requirements for the maintenance or adoption of measures to counter anti-

competitive activities. However, it goes further than many agreements by defining measures

as laws and regulations, and it requires the maintenance or establishment of a competition

policy enforcement authority. The P4 Agreement provides a list comprising anti-competitive

agreements, concerted practices and abusive behaviour that can result from monopolistic

and duopolistic positions. The P4 Agreement also imposes a number of important

14 The right to consultations does not exist in relation to future bilateral or plurilateral agreements

involving Australia or New Zealand and one or more ASEAN member states.

15 This section is limited to an examination of Competition Policy chapters, and not to competition

principles that may exist in other parts of the agreements.

16 These include: the ASEAN FTA; ASEAN’s PTAs with China and the Republic of Korea; China’s

PTAs with Hong Kong, China and Chile; Peru’s PTAs with Thailand and Mexico; and the Australia-Papua

New Guinea PTA.
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obligations to adhere to core principles in the conduct policy including: (a) a requirement for

transparency in competition policy development; (b) procedural fairness; (c) a requirement

that enforcement of competition policy should not discriminate on the basis of nationality;

and (d) provisions requiring the equal application of competition policy to all businesses,

public or private, with provisions allowing for exemptions.

AANZFTA’s competition policy chapter establishes a framework for cooperation in

the promotion of competition, economic efficiency, consumer welfare and the curtailment of

anti-competitive practices. In effect, these provisions establish very little beyond an

agreement for governments to cooperate through the exchange of information and officials.

The weakness of the AANZFTA competition policy chapter is reflective of the reality that

most ASEAN members have weak competition policy regimes (and the fact that Australia

and New Zealand lack the clout to secure significant changes in the domestic competition

policy regimes of their trade partners in the same way that the United States and the

European Union have sought to do in many of their PTAs).

While AANZFTA is clearly inferior to the P4 Agreement in terms of its friendliness to

multilateralism, it is important to note that competition policy is excluded from dispute

settlement in both agreements. However, this exclusion is not uncommon in PTAs, and it

may reflect the fact that competition policy commitments in PTAs “are primarily aspirational,

novel or untested in international trade law” (Baller and Sergi, 2008).

4.  Technical barriers to trade

Trade agreements include provisions on Technical Barriers to Trade (TBT) to ensure

that product regulation is applied in a non-discriminatory way and is consistent with the

underlying public policy objectives, rather than being protectionist in its intent. A recent

OECD report (Lesser, 2007) argued that TBT provisions in the majority of RTAs were

converging towards and strengthening the multilateral trade system, in that most of the

provisions reaffirmed the WTO TBT Agreement, encouraged or required harmonization

towards international standards and encouraged WTO-style transparency commitments.

The study argued that “RTAs could further strengthen multilateralism by: (a) promoting

transparency; (b) providing “effective” assistance to help low income countries in building

their capacity in TBT matters; and (c) the adoption of model provisions. On the latter point,

the study singled out the APEC “model provisions” as an example because, among other

things, they promote the alignment of standards on the basis of international, not regional,

standards (Lesser, 2007).

The TBT chapters in both the P4 Agreement (Chapter 8) and AANZFTA (Chapter 6)

are consistent with the trend for PTAs to reinforce WTO rules. Both are based on the WTO

TBT Agreement and other associated rules. In both agreements, the TBT chapter

encourages the use of international standards, mutual recognition of each other’s technical

regulations and conformity assessment procedures. The P4 Agreement establishes

a committee to manage advanced cooperation in the area of harmonization, equivalence

and accreditation while AANZFTA has similar provisions.
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5.  Trade remedies

A PTA that was multilateral-friendly would have provisions that prevent “actions

allowed under WTO agreements from being taken in a manner that results in discriminatory

treatment”, for example, where a safeguard action taken by an FTA partner is applied to FTA

partners and non-partners alike (Baldwin, Evenett and Low, 2009).

The P4 Agreement and AANZFTA are both good in this regard. In the P4 Agreement,

the safeguards provisions (Chapter 6) do not grant any additional rights or obligations to the

P4 parties in regard to global safeguard actions taken under Article XIX of GATT 1994 or the

Safeguards Agreement (Articles 6.1 and 6.2). Similarly, in AANZFTA (Chapter 7), “each

Party retains its rights and obligations under Article XIX of GATT 1994, the Safeguards

Agreement and Article 5 of the Agreement on Agriculture. This Agreement does not confer

any additional rights or obligations on the Parties with regard to global safeguard measures”

(Article 9.1).

6.  Other provisions

AANZFTA includes provisions for economic cooperation (Chapter 12), which are

aimed at building confidence in ASEAN countries in their ability to engage effectively under

the agreement, with the work programme being funded largely by Australia and New

Zealand. To the extent that this assistance is aimed at helping ASEAN governments to

identify policies that are appropriate to their circumstances, while also being supportive of

the goals of transparency and non-discrimination, this could be seen as a welcome

development.

7.  Summary

Considering the provisions of each agreement in isolation of broader political

economy and strategic issues, and giving equal weighting to each of the provisions

discussed above, the P4 Agreement is friendlier to multilateralism. With respect to ROO,

arguably AANZFTA, with its co-equal approach, is less restrictive than the P4 Agreement;

however, the P4 Agreement is better in terms of its treatment of Services and Competition

Policy.

D.  Conclusion

While the P4 Agreement has the edge over AANZFTA, it does not automatically

follow that the former is the better building block for multilateralizing regionalism in Asia and

the Pacific; this is where other political economy considerations need to be taken into

account.

AANZFTA is clearly of greater economic and political significance that the P4

Agreement, and in that sense it is by definition a more important building block for regional

economic integration. However, it is unlikely that AANZFTA has enough in it to interest other

countries in the region that are looking for high-quality PTAs. Without a chapter on

government procurement, provisions for investment market access, labour and the
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environment, and a strong chapter on competition policy, AANZFTA is lacking many of the

key elements of a WTO-plus PTA. Nor is it clear in political terms that it would be easy to

build on AANZFTA, either within the East Asia region or across the Pacific. What it does

have to offer is an important design feature in its flexible approach to ROO, and there is

potential for future PTAs in the Asia-Pacific region to adopt this dual approach.

A TPP with an expanded membership that includes countries from East Asia,

Oceania, Latin America and the United States could well prove to be an attractive vehicle for

multilateralizing regionalism in the Asia-Pacific region, and could serve as a catalyst for

broader developments. However, it cannot be assumed that the current structure and design

of the P4 Agreement will be the same for a new, larger membership TTP. In particular, it is

not clear that the TPP would be a genuine regional PTA – that is, an agreement with a single

tariff schedule for each country, with tariff commitments that apply equally to all other parties

and with eligibility for these commitments determined by regional ROO. Moreover, as Elms

(in one of the chapters of this volume) and Ravenhill (2009) noted, significant political

economy factors exist that are likely to militate against an expansion of the P4 Agreement in

the near future. Much of the trade between the proposed TPP partners is already covered

by existing bilateral PTAs, and the potential gain to the United States of securing deals with

Brunei Darussalam, New Zealand and Viet Nam through the TPP is likely to be very small.

In that sense, the TPP is unlikely to attract the type of business support in the United States

that would be necessary to counter protectionist forces that currently hold sway in the

Congress.

In summary, neither the P4 Agreement nor AANZFTA is likely to become the basis

for a broader cross-regional agreement in the near future. On the other hand, neither

agreement is terribly harmful to multilateralism. To some extent, both reinforce and, in some

cases, advance non-discriminatory liberalization as well as WTO rules and norms. In

addition, the approach to ROO in AANZFTA is a creative one that could be used more

widely across the region to help tame the tangle of PTAs.
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