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Role of  Domestic Law in Advancing Sustainable Development 

 The domestic level is the key place for ensuring just processes and 
outcomes 

 Domestic contexts govern process: who participates  in shaping 
the law and how?  

 Equality of  voices irrespective of  gender, race, economic status? 

 Designs regarding who has power, in whose benefit they are 
supposed to exercise that power, and ways of  holding them 
accountable 

 Domestic contexts also govern outcomes: e.g., laws and norms 
regarding 

 Environmental protection 

 Labor standards 

 Safety of  products we use, foods we eat 

 Access to services such as healthcare, schooling, public services 
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How Do Investment Treaties Impact 

Relevant Domestic Laws and Policies? 
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Domestic Allocations of Rights and Obligations 

 When a foreign investor invests, what are the scope of its 

rights? Where are they enshrined? e.g., 

 Under domestic law 

 Under a permit or license 

 Under a concession contract 

 Under another investor-state contract 

 Features of these sources: 

 Governed by law – we know who has the ability to authorize; 

what benefits can be given; and who has authority to oversee 

that rights and obligations are respected 

 Often respect/reflect principles of  accountability, separation of  

powers  

 Rights are often contingent on compliance with obligations 
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Distortion of  Rights and Powers through IIAs 

 Tribunals have enforced these statements/promises even if 

illegal or not authorized under domestic law 

 According to tribunals, that may be okay since investors’ 

“expectations” (in addition to their vested rights) are also 

protected. These have included expectations: 

 Based on written or oral statements or promises 

 to the investor (or its affiliates), or to the general public 

 by the government or state-owned enterprises. 

 These statements need not be legally authorized or binding 

under domestic law  
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Comparison between US Domestic Law and Tribunals’ Approaches 

1. The promise to protect investors against changes in the law, 
or to produce a specific legal outcome must have been clearly and 
unmistakably made.  

2. The government must have actually intended to make that 
promise.  
 
3. The promise must have been made by an official who had 
the actual authority to make it.  

4. The promise must be substantively and procedurally legal. 

5. Generally no or limited rule of  estoppel against the 
government (ie., 1-4 must be satisfied) 

*Other jurisdictions have similar rules (e.g., Australia, Canada, India, 
Japan) 



Investment Tribunals and Protected Expectations Re 

Application of  the Law 

Principle Requirement 

uniformly imposed 

by investment 

tribunals? 

Promise must be clear and unmistakable No 

Government must have intended to make the 

promise 

No 

The promise must have been made by an official 

with the actual authority to make it 

No 

The promise must be substantively and 

procedurally legal 

No 

Estoppel is allowed against the government Yes 



Why Follow This Approach?  

Why require that government promises/statements be 

binding and valid before enforcing them? 

Prevents corruption and collusion 

Maintains separation of  powers, e.g., 

 executive, judicial, legislative 

 local v federal 

 environmental ministry v. mining ministry 

Requires investor due diligence 

Shields taxpayers from liability for actions of  “rogue” 

government officials 
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How Do New Treaties Address This? 

 TPP: Recognizes relevance of “legitimate expectations” but 

does not specify what “legitimate expectations” are 

 

 EU-Vietnam FTA - still an issue: 

 A govt’s violation of  a “written agreement” through 

sovereign conduct will breach FET;  

 There is no stated requirement that the “written agreement” 

be valid under domestic law;  

 Also protects against breach of  “legitimate expectations” 

created by a “specific representation to an investor”; again, 

no requirement that “representation” be valid or binding.  
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How Do New Treaties Address This? 

 EU-Singapore – still an issue: 

 There is a violation of  the FET obligation if  the government 

breaches “the legitimate expectations of  a covered investor 

arising from specific or unambiguous representations” made 

by a government “to induce the investment”. 

 Requires that the investor “reasonably relied” on the 

government’s “specific or unambiguous” representations. 

 What is reasonable reliance?  

 Is it a requirement that the representations be adequate to give rise to 

binding, legal rights?  If  so, and in light of  the definition of  covered 

investments, which includes contract rights, is this provision even 

necessary? 
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Conclusion 

 Domestic law is the dominant place for establishing 

rights and obligations among stakeholders 

 In some contexts, IIAs may distort the legal 

frameworks established in domestic law 

 This has implications for  

 allocations of  power among stakeholders,  

 the contents of  substantive norms and law, and 

 sustainable development. 
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